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AGENDA
Wednesday, March 9, 2022 - 1:30 p.m.
County-City Building
Fourth-Floor Council Chambers
Join Meeting Virtually:
Call: 312-626-6799
Meeting ID: 961 6443 3903
Password: 543186
Join Zoom Meeting
PUBLIC HEARING:
1. Location: 18325 Bailey Ave (also known as 54196 Burdette St – Lots 263, 264, & 265 Heplers
Morningside Addition; and unaddressed abutting property to the east – Lot 266 Heplers Morningside
Addition)-AS TABLED
Owner: LITTLE FLOWER VENTURES LLC
Requested Action: Variance(s): 1) From Section 154.107(B) to allow a lot width of 53’ where 60’ is
required for lots with public water and sewer and 2) From Section 154.107(C)(2) to allow a side yard
setback of 5' where 6' is required for lots having an area of less than 12,000 square feet for a proposed
6-lot subdivisionZoning: R: Single Family District (County)
*THE PETITIONER HAS REQUESTED THAT THIS ITEM BE TABLED TO THE 4/13/2022 MEETING
2. Location: 23607 STATE ROAD 23 HWY
Owner: SR 23 REALTY LLC
Requested Action: Variance(s): 1) From Section 154.378(E)(2) to allow a pole sign with a 0' setback
where 25' is required
Zoning: C: Commercial District (subject to a final site development plan) (County)
3. Location: 50792 SR 933 & 19689 Palisade Ave
Owner: CADEN REAL ESTATE LLC
Requested Action: Variance(s): 1) From Section 154.182(D)(1)(b) to allow the front yard (south) to
include a parking area 10' from the right-of-way instead of the minimum 15' setback; 2) From Section
154.182 from the required side yard setback (east) of 20' to 10'; 3) From Section 154.332(A) from the
required 2 deciduous shade trees or 3 deciduous ornamental trees in the front yard (south) to none; 4)
From Section 154.332(B) from the required side yard (east) Type 2 (full screening) landscaping to a 6foot high privacy fence; 5) From Section 154.334 from two required interior landscape islands in the offstreet parking area to none; 6) From Section 154.335 from the front, side, and rear yard requiring
screening of a compact row of 24-inch high shrubs for an off-street parking area to a 6-foot high privacy
fence; 7) From Section 154.419(A)(1) from the required 24-foot aisles for perpendicular spaces for an
PLANNING & ZONING | PUBLIC WORKS | SURVEYOR | DRAINAGE | ENVIRONMENTAL | ECONOMIC DEVELOPMENT
227 W. Jefferson Blvd. | 7th & 11th Fl. | South Bend, IN 46601
P: (574) 235-7800 | F: (574) 235-5057

off-street parking areas to 20-foot aisles; 8) From Section 154.419(A)(3) from the required painted lines,
raised curbs or other means to indicated individual spaces to identify parking spaces in an off-street
parking area to nothing and 9) From Section 154.422 from the required 4 minimum ADA parking
spaces to none
Zoning: C: Commercial District (County)
4. Location: 1505 ROGERS ST and the unaddressed abutting parcel to the north
Owner: MUSIAL BRIAN & JORJA D and STEPHENS, CHRIS C
Requested Action: Variance(s): 1) From Section 4.01 (K) to allow a lot width of 25' where 100' is
required to allow the adjustment of a property line for a parcel containing an existing house
Zoning: R1 Single Family District (Osceola)
5. Location: 50902 KENILWORTH RD
Owner: BORYSIAK IRENE
Requested Action: Variance(s): 1) The petition of BORYSIAK IRENE seeking the following
variance(s): 1) From Section 154.070(A)(3) to allow an accessory structure on a lot without a primary
structure
Zoning: R: Single Family District (County)
6. Location: 17204 Madison Road
Owner: HOREIN DONALD D & RICKMAN HOREIN EILEEN & HOREIN ROGER A & RHODES
HOREIN ANITA F
Requested Action: Variance(s): 1) From Section 154.092 (A) to allow a lot area of 10 acres where a
minimum of 20 acres is required and 2) From Section 154.092 (D) to allow a front yard setback of 9'
where a minimum of 35' is required for an existing house on Lot 1 of a proposed 1 lot and 2 outlot
subdivision
Zoning: A: Agricultural District (County)
ITEMS NOT REQUIRING A PUBLIC HEARING:
1. Findings of Fact
A.
Approval of Finding of Fact for February 09, 2022
2. Minutes
A.
Approval of January 12, 2022 minutes
B.
Approval of February 09, 2022 minutes
3. Other Business
4. Adjournment

The Title VI Coordinator has made available at this meeting/hearing a voluntary Public Involvement Survey to collect demographic
data to monitor and demonstrate St. Joseph County’s compliance with its non-discrimination obligations under Title VI and Federal
Regulation 23CFR 200.9(b)(4), and more importantly, ensure that affected communities and interested persons are provided equal
access to public involvement. Compliance is voluntary. However, in order to demonstrate compliance with the federal regulation, the
information requested must be documented when provided. It will not be used for any other purpose, except to show that those who
are affected or have an interest in proceedings or the proposed project have been given an opportunity to provide input throughout
the process.
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DEPARTMENT OF INFRASTRUCTURE, PLANNING & GROWTH

DATE:

February 24, 2022

TO:

Area Board of Zoning Appeals

FROM:

Ryan D. Fellows (Petitions 2 & 3)
Shawn Klein (Petitions 4 & 6)
Abby Wiles (Petition 5)

SUBJECT:

March 9, 2022 Area Board of Zoning Appeals Public Hearings

BOARD OF COMMISSIONERS
ANDREW T. KOSTIELNEY
District 1
DEREK D. DIETER
District 2
DEBORAH A. FLEMING, D.M.D.
District 3

Variances
A variance from any of the development standards of the Zoning Ordinance may only be approved upon
the Board of Zoning Appeals making a written determination and adopting appropriate Findings of Fact,
based upon the evidence presented at a public hearing, that:
(1) The approval will not be injurious to the public health, safety, morals and general welfare of the
community;
(2) The use and value of the area adjacent to the property included in the variance will not be affected
in a substantially adverse manner; and,
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use of
the property.

2. Location: 23607 STATE ROAD 23 HWY
Owner: SR 23 REALTY LLC
Requested Action: Variance(s): 1) From Section 154.378(E)(2) to allow a pole sign with a 0' setback
where 25' is required
Zoning: C: Commercial District (subject to a final site development plan) (County)
Staff recommends approval of the requested variance. The petitioner seeks to replace a sign that was
hit by a semi-truck on November 1, 2021. It reportedly had been in place for 82 years. If the variance is
granted, the property owner states that they will remove the marquee sign that is standing in the
intended location for this pole sign.
(1) The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variance will likely not be injurious to the public health, safety, morals, or general
welfare. The subject property features a continuous curb cut along the SR 23 and Hollywood Blvd
frontages. A monument-style sign could interfere with clear sight area requirements, impeding
vision for drivers.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance will likely not be
affected in a substantially adverse manner, as the sign was existing.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of the property.
The strict application of the terms of this Chapter would result in practical difficulties in the use of the
property. The petitioner is proposing to replace a sign that was destroyed by a semi-truck, using the
existing sign cabinet, with new poles that will be the same height as the previous sign, in a nearly
identical location as what was there previously.
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3. Location: 50792 SR 933 & 19689 Palisade Ave
Owner: CADEN REAL ESTATE LLC
Requested Action: Variances: 1) From Section 154.182(D)(1)(b) to allow the front yard (south) to include
a parking area 10' from the right-of-way instead of the minimum 15' setback; 2) From Section 154.182
from the required side yard setback (east) of 20' to 10'; 3) From Section 154.332(A) from the required 2
deciduous shade trees or 3 deciduous ornamental trees in the front yard (south) to none; 4) From Section
154.332(B) from the required side yard (east) Type 2 (full screening) landscaping to a 6-foot high privacy
fence; 5) From Section 154.334 from two required interior landscape islands in the off-street parking area
to none; 6) From Section 154.335 from the front, side, and rear yard requiring screening of a compact
row of 24-inch high shrubs for an off-street parking area to a 6-foot high privacy fence; 7) From Section
154.419(A)(1) from the required 24-foot aisles for perpendicular spaces for an off-street parking areas to
20-foot aisles; 8) From Section 154.419(A)(3) from the required painted lines, raised curbs or other
means to indicated individual spaces to identify parking spaces in an off-street parking area to nothing
and 9) From Section 154.422 from the required 4 minimum ADA parking spaces to none
Zoning: C: Commercial District (County)
The property owner proposes expansion of the motor vehicle sales inventory off-street parking area
from the existing 50792 SR 933 property onto the abutting vacant 19689 Palisade Ave property. Our
zoning ordinance treats 50792 SR 933 and 19689 Palisade Ave as one zoning lot because they are
abutting and under common ownership/control.
The property owner’s application states the off-street parking area will be paved with drainage and
retention facilitated in underground pipes and dry wells. Stormwater management will be assessed and
approved by the County Engineer’s office during commercial plan review as part of the building permit
application process.
Summary of Staff Recommendations:
•
•
•

Staff recommends denial of variances #1 – #6
Staff recommends approval of variances #7 & #8
Staff recommends revision variance #9 to require 1 ADA parking space to be located as the
closest accessible location near the existing building at 50792 SR 933 (#9):

Analysis #1 & #2
Staff recommends denial of Variances 1 and 2.
1) From Section 154.182(D)(1)(b) to allow the front yard (south) to include a parking area 10' from the
right-of-way instead of the minimum 15' setback;
2) From Section 154.182 from the required side yard setback (east) of 20' to 10';
(1) The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variance(s) would be injurious to the public health, safety, or morals. As noted in the
Zoning Ordinance, C: Commercial District, Section 154.180 INTENT: Special attention should be paid
to buffering whenever this district is located adjacent to any residential district or residential uses.
Diminished buffering is contrary to the general welfare of the community.
(2) The use and value of the area adjacent to the property included in the variance will not be

affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance(s) would be affected
in a substantially adverse manner. Diminished buffering would affect the use and value of the area
adjacent to the property in a substantially adverse manner.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of the property.
The strict application of the terms of this Chapter would not result in practical difficulties in the use of
the property. This property is able to be used equally well as other properties in similar circumstances
in the County.
Analysis #3 - #6
Staff recommends denial of the requested variances. Section 154.334(G) of the Zoning Ordinance states,
“Off-street parking areas shall include areas used for the parking or display or automobiles, boats, truck or
farm equipment associated with a dealership or leasing business.”
3) From Section 154.332(A) from the required 2 deciduous shade trees or 3 deciduous ornamental trees
in the front yard (south) to none;
4) From Section 154.332(B) from the required side yard (east) Type 2 (full screening) landscaping to a 6foot high privacy fence;
5) From Section 154.334 from two required interior landscape islands in the off-street parking area to none;
6) From Section 154.335 from the front, side, and rear yard requiring screening of a compact row of 24inch high shrubs for an off-street parking area to a 6-foot high privacy fence;
(1) The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variances would be injurious to the public health, safety, morals, or general welfare.
Per Section 154.330 “Intent” in the Landscaping Regulations of the Zoning Ordinance, landscaping is
an essential element of the site design process and is an important feature in promoting the public
health, safety, comfort, convenience and general welfare of St. Joseph County.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance would be affected
in a substantially adverse manner. Landscaping is intended to: mitigate incompatibilities between
adjacent land uses; reduce the negative impacts of higher intensity land uses on less intense
adjacent land uses; provide a critical visual and noise buffering effect between higher intensity
districts and less intense districts; lessen the impact of development on the environment by
reducing glare and heat buildup; and, break up large expanses of pavement so as to reduce
impervious surface area, storm water run-off and the level of pollutants from non-point sources.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of the property.

The strict application of the terms of this Chapter would not result in practical difficulties in the use of
the property. This property is able to be used equally well as other properties in similar circumstances
in the County.
Analysis #7 & #8
Staff recommends approval of the requested variances. The existing off-street parking area does not have
parking lines and without lines, aisle width can only be estimated; however, they do appear to be smaller
than regulations allow. Therefore, granting these variances would make the property more harmoniously
developed then if they were denied.
7) From Section 154.419(A)(1) from the required 24-foot aisles for perpendicular spaces for an off-street
parking area to 20-foot aisles;
8) From Section 154.419(A)(3) from the required painted lines, raised curbs or other means to indicated
individual spaces to identify parking spaces in an off-street parking area to nothing and
(1) The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variances would likely not be injurious to the public health, safety, morals, or general
welfare. The affected parking lines and aisles are not intended for use by the general public but are
intended for use by motor vehicle sales staff with vehicles owned/controlled by the property owner.
Therefore, the property owner’s employees will be in an environment where only vehicle owned by the
property owner will be at risk of damage and exposed to more difficulty in maneuvering such vehicles.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance would likely not be
affected in a substantially adverse manner. Parking lines and aisle width should not affect
neighboring properties.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of the property.
The strict application of the terms of this Chapter would not result in practical difficulties in the use of
the property. A review of other motor vehicle sales lots in the area shows most of them either do not
have parking lines/aisles or lines indicating such are so worn away with age as to not be present
sufficient to indicate parking spaces and aisles. Therefore, these variances would allow this property to
be used as most other motor vehicle sales parking lots.
Analysis #9
The minimum number of ADA parking spaces is calculated based on both 50792 SR 933 and 19689 Palisade
Ave properties counted as one zoning lot. The existing development does not have any ADA parking spaces.
Staff recommends revision of the requested variance to require 1 ADA parking space to be located as the
closest accessible location near the existing building at 50792 SR 933.

One ADA parking space is based on Zoning Ordinance Table 154-5 “Minimum ADA Parking Spaces,” 1
reserved space per 1-25 total parking spaces provided, per Table 154-6 “Required Off-Street Parking” of 2
parking spaces per one thousand (1,000) square feet of gross floor area of the building for “Automobile
Sales, Service & Related Uses” use.
9) From Section 154.422 from the required 4 minimum ADA parking spaces to none
(1) The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variance to allow only one ADA parking space would not be injurious to the public
health, safety, morals, or general welfare due to most parking spaces being used to store motor
vehicle sales inventory, not for customer and employee use.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance would likely not be
affected in a substantially adverse manner as ADA parking spaces should not affect the adjacent
area.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of the property.
The strict application of the terms of this Chapter would likely result in practical difficulties in the use of
the property due to most parking spaces being used to store motor vehicle sales inventory, not for
customer and employee use.

ST. JOSEPH COUNTY (UNINCORPORATED)
PETITION FOR VARIANCE and/or SPECIAL USE
PROPERTY INFORMATION:
The property Tax Key Number(s) is/are: 71-03-12-332-027.000-003
The property address:
19689 Palisade Ave
South Bend, IN 46637
If the application only includes a portion of the property listed above, provide the Legal Description for the petition
area and the total site area: E 95 Ft Lots 7 & 8 Dreamwood Hts
VARIANCE INFORMATION:
List each variance being requested. The variance request must specifically list the requirement and the desired
request (e.g. From the required [enter requirement] to [enter request going to]) Additional examples can be found on
our website. Please conact the Staff if you need assistance.
1) 1) From section 154.182 - General Development Standards as follows:
Front Yard Setback (South): From the required 40 feet to 10 feet
Side Yard Setback (East): From the required 20 feet to 10 feet
2) From section 154.332 - Landscaping of Required Front Yards and Required Side and Rear Yards Abutting
Residential Districts and Residential Uses as follows:
Front Yard (South): From the required Trees in the Front yard to none required
Side Yard (East): From the required Type 2 (full screening) landscaping to a 6-foot privacy fence.
3) From section 154.335 - Off-street Parking Area Screening as follows:
Front, side, and rear screening from the required compact row of 24-inch high shrubs to a 6-foot
privacy fence.
4) From section 154.334 - Interior Off-street Parking Area Landscaping as follows:
From the required landscape island for every 30 parking spaces to no parking island
5) From section 154.419 - Design and Construction of Off-Street Parking Areas as follows:
For perpendicular spaces: From the required 24-foot aisle to 20-foot aisle
From the required painted lines to no painted lines
6) From section 154.422 - Required Parking for the Disabled as follows:
From the required 1 reserved space for every 25 provided spaces to no reserved spaces.
2) A statement on how each of the following standards for the granting of variances is met:
(a) The approval will not be injurious to the public health, safety, morals and general welfare of the
community: Reduction of the front and side yards will in no way jeopardize general public welfare.
Auto-sales facilities regularly operate in a manner comparable to the proposals made with no issues.
Because this is not a public parking area but intended for the display and sale of vehicles, a wider drive
aisle is not necessary and reserved spaces for handicap drivers is not needed at the required rate.
(b) The use and value of the area adjacent to the property included in the variance will not be affected in a
substantially adverse manner; and: This is an expansion of the already existing Auto-Sales facility next
door. The proposed 6-foot privacy fence will protect adjacent residences from adverse impact from site
and noise. Other similar businesses are already located nearby. This will not be a substantial change.
(c) The strict application of the terms of this Ordinance would result in practical difficulties in the use of the
property: The intended use of this site is the storage and display of automobile inventory. The required
setbacks and landscaping would greatly reduce the amount of inventory that could be stored and
displayed. The parking screening required would hamper the display of the automobile inventory to the
public for sale. Painted parking lines would limit the flexability needed in auto-sales facilities.

PROJECT INFORMATION:
Provide a brief and descriptive narrative of the proposed project:
The project is the expansion of the Auto-Sales inventory parking onto the adjacent vacant lot. The lot will be
paved with drainage and retention facilitated in underground pipes and dry wells. A 6-foot privacy fence will be
installed around the perimeter of the site that adjoins residences.

PETITIONER INFORMATION:
Name and address of property owner(s) of the petition site:
Caden Real Estate LLC, David Jameson, Member
23119 U.S. Highway 33
Elkhart, IN 46517
(574) 875-7335x106
dave@concordcarsinc.com
Name and address of additional property owners, if applicable:
Name and address of petitioner(s), if different than the petitioner):
Not Applicable

Name and address of additional property owners, if applicable:
CONTACT PERSON:
Debra Hughes
3220 Southview Drive
Elkhart, IN 46514
(574) 262-1010
debra.hughes@sam.biz
BY SIGNING THIS PETITION, THE PETITIONERS/PROPERTY OWNERS OF THE ABOVEDESCRIBED REAL ESTATE AUTHORIZE THAT THE CONTACT PERSON LISTED ABOVE MAY
REPRESENT THIS PETITION BEFORE THE AREA BOARD OF ZONING APPEALS AND COUNTY
COUNCIL AND TO ANSWER ANY AND ALL QUESTIONS RELATED TO THIS PETITION.
Signature(s) of all property owner(s):
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GENERAL INFORMATION:
THE PURPOSE OF THIS SURVEY IS TO COLLECT DATA NEEDED FOR THE DESIGN
OF AN AUTO SALES FACILITY EXPANSION AND SITE IMPROVEMENTS. THIS IS NOT
A RETRACEMENT SURVEY. THE APPARENT PROPERTY LINES SHOWN ARE BASED
ON DEED RECORDS, THE RECORDED PLAT OF THE TOWN OF DREAMWOLD
HEIGHTS, FOUND MONUMENTATION AND PHYSICAL EVIDENCE.
HORIZONTAL AND VERTICAL DATA IS BASED ON A SOLUTION DERIVED FROM
GLOBAL POSITIONING SYSTEM (GPS) OBSERVATIONS PROCESSED BY INDOT
CONTINUOUSLY OPERATING REFERENCE STATIONS. THE COORDINATE SYSTEM
IS US STATE PLANE 1983, NAD 1983 (CONUS), INDIANA EAST ZONE. GROUND
ELEVATIONS ARE BASED UPON SAID INDOT SOLUTION AND ARE ON THE 1988
NORTH AMERICAN VERTICAL DATUM (NAVD88). THIS ORTHOMETRIC ELEVATION
WAS DERIVED UTILIZING THE MOST RECENT GEOID MODEL (GEOID18).
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Property as viewed from Palisade Avenue

Property as viewed from Palisade Avenue

Property as viewed from the southwest corner

Property as viewed from the north

Fence along north and west parcels lines of parcel currently containing car lot

4. Location: 1505 Rogers Street and the unaddressed abutting parcel to the north
Owner: MUSIAL BRIAN & JORIA D and STEPHENS, CHRIS C
Requested Action: Variance(s): 1) From Section 4.01 (K) to allow a lot width of 25' where 100' is required
to allow the adjustment of a property line for a parcel containing an existing house
Zoning: R1 Single Family District (Osceola)
Staff recommends approval of the requested variance, as it will allow a subdivision which increases
conformity of the residential parcel and resolves an issue of mistaken ownership. The Musials recently
learned that the mortgage survey for the property they purchased 30 years ago was incorrect, and that
therefore, they do not actually own the property which contains a portion of their home. The variance will
allow a transfer of property between the Musials and adjacent property owner Chris Stephens which will
provide the Musials with full ownership of their home site on a lot which conforms to all the development
standards of the Town of Osceola except for lot width.
(1) The approval will not be injurious to the public health, safety, morals and general welfare of the
community.
The approval will not be injurious to public health, safety, morals and general welfare of the
community. The public interests served by requiring minimum lot width, including maintaining
neighborhood character, providing adequate space for septic, and aiding in the location of specific
residential properties by emergency service vehicles are not present here. The house already exists on
a parcel with road frontage below the minimum standard, and it is readily visible and accessible from
the right-of-way. Furthermore, the lot area will actually increase as a result of the variance and
subdivision, providing additional space for septic.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The variance will simply allow an existing residential use to be contained on one legal lot of record, and
therefore not affect the use and value of any other properties in a substantially adverse manner.
Allowing property lines to be redrawn to encompass the entire home site will enhance the use and
value of this residential property.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use
of the property.
Strict application of the terms of this Chapter would prohibit the petitioners from adjusting property
lines such that the existing house is contained on one parcel fully owned by the Musials. The new lot
will comply with all other development standards for the Town of Osceola. In this way, granting a
variance from minimum lot width will allow the properties owners to correct two more substantial
instances of non-conformance; a lot area below the minimum required by the Zoning Ordinance which
is potentially two small to safely accommodated a future septic system, and a single-family home site
which straddles two separately owned parcels of land.
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Property as seen from Rogers Street

5. Location: 50902 Kenilworth Rd
Owner: Irene Borysiak
Requested Action: Variance(s): 1) From Section 154.070(A)(3) to allow an accessory structure on a lot
without a primary structure
Zoning: R: Single Family District
Improvements on the subject property include the remnants of a single-family home, detached garage and
detached pole barn. The single-family was condemned by the Building Department on September 17, 2021,
after being destroyed by a fire. On January 28, 2022, the petitioner attempted to pull a demolition permit
to remove the single-family home and was advised by staff that a variance would be required to allow
accessory structures on a lot without a primary structure.
As stated on the application, the property owner plans to construct a new single-family home. Staff
consulted the Building Commissioner, and recommends approval of the variance, subject to a condition
that the petitioner either pulls a Building permit to construct the new single-family home within one year
from the date of ABZA approval or demolish the accessory structures.
(1) The approval will not be injurious to the public health, safety, morals and general welfare of the
community.
Allowing a condemned building to remain on the property would be injurious to the general welfare of
the community. Demolition/removal of the remnants of the single-family home will improve the public
health, safety, morals and welfare of the community.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
As stated on the application, the property owner plans to construct a new single-family home. With the
condition that the petitioner must pull a Building permit for the new single-family home within one
year from the date of ABZA approval or demolish the accessory structures, the use and value will not
be affected in a substantially adverse manner.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use
of the property.
The timing of the project creates a practical difficulty in that the petitioner wishes to demolish and
remove the existing single-family home prior to beginning construction on the new single-family home.

Shawn Klein
From:
Sent:
To:
Subject:

noreply@civicplus.com
Monday, February 7, 2022 11:19 PM
Shelley Marker; Abby Wiles; Shawn Klein; Ryan Fellows
Online Form Submittal: Application for Variance of Development Standards with Online Payments

Application for Variance of Development Standards with Online
Payments
Process Overview
Application for Variance of Development Standards
The Area Board of Zoning Appeals serves unincorporated St. Joseph County and
the Towns of Lakeville, New Carlisle, North Liberty, Osceola, and Roseland.

Jurisdictional Acknowledgement
Jurisdictional
Acknowledgement

Check Box to Acknowledge

Property Information
Address

50902 Kenilworth

City

South Bend

State

Indiana

Zip Code

46637

Parcel Number

71-03-12-353-001.000-003

Legal Description

Field not completed.

Petitioner Information
Property Owner(s)
Note: If the property is owned by an entity (e.g. business, organization, trust),
authorization documents will be required for the individual signing the application

Name

Irene Borysiak

Address

PO Box 1007

1

City

Granger

State

Indiana

Zip Code

46530

Phone Number

5744003386

Email Address

Sipremier1@gmail.com

Petitioner(s) Information
Is the Petitioner the
Property Owner

Yes

Agent Information
Is this form being
completed by an agent
other than the petitioner or
property owner?

No

Variances Requested
Variances Requested
List each variance being requested. The variance must specifically list the
requirement and the desired request (e.g. “From Section 154.092(A) of a required
minimum lot area of 20 acres to five acres”). Please contact staff if you need
assistance.

Number of Variances
Requested

1

Required Criteria
In order for a variance from the development standards of the Zoning Ordinance to
be granted, the Area Board of Zoning Appeals must make a written determination
and adopt findings of fact that all required criteria of Indiana State Code are met.
Please provide a written statement on how your request meets each of the
following criteria for each of the Variances requested above:
1. The approval will not be injurious to the public health, safety, morals, and
general welfare of the community.
2. The use and value of the area adjacent to the property included in the
variance will not be affected in a substantially adverse manner
3. The strict application of the terms of the zoning ordinance will result in
practical difficulties in the use of the property.

2

Variance 1

There will be a new house being built on property

1 ‐ The approval will not be
injurious to the public
health, safety, morals and
general welfare of the
community.

There will be a new house being built on property

2 ‐ The use and value of the
area adjacent to the
property included in the
variance will not be
affected in a substantially
adverse manner.

A new house will be built on property

3 ‐ The strict application of
the terms of the zoning
ordinance will result in
practical difficulties in the
use of the property.

Will be single family residence

Project Information
Project Information

Building a 3 bedroom 2 bath house with full basement on
property. On the property is also a 2 car oversized garage and
pole barn . Those additional structures will be fixed up
accordingly.

Additional Project
Information

3A5947EE-0C37-4011-BC0F-A1B31A744D77.jpeg

Site Plan

FFFF8116-BFE6-4519-82A6-1E232EDF70DF.jpeg

Electronic Signature
Electronic Signature
Agreement

I agree.

Electronic Signature

Irene Borysiak

Payment
Online Payments
Online Payment Fees:
Online payments are processed by Forte. A fee of 2.5% or $1.50 (whichever is
greater) will be assessed for all credit card payments. Electronic Checks are also
accepted, and will be assessed a flat $1.25 for any payment under $50,000. The
appropriate fee will be added to the total cost of your payment.

First Variance
3

Price
$125.00
Quantity

1

Additional Variances
Price
$50.00
Quantity

0

Email not displaying correctly? View it in your browser.

4

Property as observed on July 16, 2021

House to be demolished

Accessory structure owner wishes to save

6. Location: 17204 Madison Road
Owner: HOREIN DONALD D & RICKMAN HOREIN EILEEN & HOREIN ROGER A & RHODES HOREIN ANITA F
Requested Action: Variance(s): 1) From Section 154.092 (A) to allow a lot area of 10 acres where a
minimum of 20 acres is required; 2) From Section 154.092 (D) to allow a front yard setback of 9' where a
minimum of 35' is required for an existing house on Lot 1 of a proposed 1 lot and 2 outlot subdivision
Zoning: A: Agricultural District (County)
Staff recommends approval of the requested variances. The variances will allow 30 acres of tilled
agricultural land to be sold to adjacent farmers without allowing the possibility of an additional residential
use in the Agricultural District. The front setback variance is for the existing house and is required as the
result of the right-of-way dedication required as part of the subdivision.
(1)
The approval will not be injurious to the public health, safety, morals and general welfare of
the community.
Approval of the variances will not be injurious to public health or morals. As the variances will not
result in the creation of additional buildable lots in the Agricultural District, their approval will not be
injurious to general welfare. As the front setback variance is for an existing structure, it will not result in
additional adverse impact to public safety.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner; and,
The use and value of the area adjacent to the property included in the variance will likely not be
affected in a substantially adverse manner as the variances and subdivision will not create the
opportunity of additional residential uses in the Agricultural District.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use
of the property.
The strict application of the terms of this Chapter would result in practical difficulties by preventing the sale
of agricultural property to adjacent owners of agricultural property, a transfer which promotes the ongoing
agricultural viability of said property.
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Property as seen from Madison Road

Property as seen from Madison Road

FINDINGS OF FACT
DSCO LLC, ALECOST LCC, and S, B Mall LLC As Tenants-In-Common with 1/3 Interest
52991 STATE ROAD 933 HWY
On Wednesday, February 9, 2022, the Area Board of Zoning Appeals took the following actions on
the variances from the Development Standards of the Zoning Ordinance:
APPROVED
APPROVED

1) from Section 154.378, to allow a freestanding multi-tenant sign with a
height of 32' where the maximum height is 25' is allowed
2) from Section 154.378 (E)(2) to allow a front setback of 13' from the east
and south property lines where 25' is required to allow an existing pole sign
to be placed at a new location on the parcel on which it is currently located

(1) The approval will not be injurious to the public health, safety, morals and general welfare of the
community.
Approval will not be injurious to public safety as the new location of the sign will not be
within the clear site area for the intersection of Cleveland and State Road 933. Allowing the
existing sign to be relocated will not be injurious to public health, safety, morals and general
welfare of the community.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner.
Relocating an existing sign will not affect the use and value of the area adjacent to this
property in a substantially adverse manner. Numerous other legally non-conforming signs
a l o n g t h i s s e g m e n t o f t h e S t a t e R o a d 9 3 3 c o r r i d o r e x c e e d t h e m a x i m u m h e i g h t st a n d a r d s i n
the current sign regulations and do not comply with the current front yard setback.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use
of the property.
Strict application of the terms of this Chapter would not allow a property owner to continue
to utilize an existing sign which must be relocated due to a State of Indiana right-of-way
taking.
Roll Call:
Robert Hawley - Yes
Sidney Shafer - Yes
Joe Velleman - Absent
Donny Ritsema - Yes

DJ Tavernier - Yes
James D. Moffitt - Yes

The Minutes of the February 9, 2022 meeting of the Area Board of Zoning Appeals are hereby
incorporated by reference herein.
Adopted by the Area Board of Zoning Appeals of St. Joseph County, Indiana, on March 9, 2022.

DJ Tavernier, Chairman
Area Board of Zoning Appeals
St. Joseph County, Indiana
ATTEST:

Abby Wiles, Executive Director

F IND INGS O F FACT
HAN CHA R GAI L M
51306 LILY RD
S t. Jos eph Coun ty
On W edn esd ay, Febru ary 9 , 2022, th e Ar ea Boa rd of Zon ing App e a ls took th e fo llow ing
a c tion s on th e v ar ian c es from the D eve lop ment S tand ard s of th e S t. Jos eph Coun ty Zon ing
Ord in anc e :
D ENI ED

1) From S ection 154 .070( C)(1) (a)1 to a llow 1 ,222 squa re fee t of
d e ta ch ed a cc e ssory bu ild ings whe re a max imum of 960 squar e f e e t is
a llowed

(1) Th e approv a l w ill no t b e in jur iou s to th e pub lic h ea lth, s af e ty, mor a ls and gene ra l we lfar e
of th e commun ity .
Approv a l cou ld b e in jurious to th e pub lic h ea lth, s af e ty, mor a ls and gen era l we lfare ,
a s a ll a cc ess ory s truc tur es co mb ined on the prop er ty ar e not subord in a te and
in c iden ta l to th e pr imary s tru c ture .
(2) Th e u se a nd v a lue of th e ar e a ad jac en t to th e prop er ty in c luded in th e v ar ian c e w ill no t b e
a ff ec ted in a sub s tan tially adv ers e m ann er.
Th e u s e and v a lu e of the are a ad jace n t cou ld po ten tia lly be aff ec ted in a subs tan tia lly
a dver s e m ann er, a s th e siz e and numb er of a c ce ss ory s truc tur es on th e sub jec t
prop er ty ar e no t con s is te n t w ith th e a es th e tic s of th e surround ing n e ighborhood.
(3) Th e s tr ic t app lic a tion of the term s of th is Chap ter wou ld r e su lt in pr a c tic a l d iff icu ltie s in
th e us e o f th e prop er ty.
S tr ic t app lic a tion to the term s of th e Chap ter wou ld no t re su lt in a pra c tica l d iff ic u lty.
Th er e is no th ing un iqu e abou t th is prop er ty th at w arr an ts th e numb er and sc a le of th e
a c c es sory are a propos ed.
Ro ll Ca ll:
Robe r t H awle y - Y e s
S idn ey Sh afe r - Y e s
Jo e V e lle m an - Ab se n t
Donny Rits em a - Y es

D J T av ern ier - Y es
J am e s D. Moff itt - Y es

Th e M inu tes of th e Febru ary 9 , 2022 me e ting of th e A re a Bo ard of Zoning App e a ls ar e
h ereby incorpor a ted by r ef eren c e h er e in.
Adop ted by th e Ar ea Boa rd of Zon ing App e a ls of S t. Jo seph Coun ty, Ind iana , on Ma rch 9,
2022.

DJ Tavernier, Chairman
Area Board of Zoning Appeals
St. Joseph County, Indiana
ATTEST:

Abby Wiles, Executive Director

FINDINGS OF FACT
SOBECKI KIRK A & DEANNA S
14000 PATTERSON RD
St. Joseph County
On Tuesday, February 9, 2022, the Area Board of Zoning Appeals took the following actions on the
variances from the Development Standards of the St. Joseph County Zoning Ordinance:
APPROVED

1) From Section 154.092(A) to allow a lot area of 12.5 acres where a
minimum of 20 acres is required

(1) The approval will not be injurious to the public health, safety, morals and general welfare of the
community.
Approval of the requested variance will have no impact on public health, safety, or morals. It
will not be injurious to the general welfare of the community, as the variance will not permit
the establishment of an additional residential use in the agricultural district. The variance
will allow the residentially used portion of the property to be separated from cultivated
farmland. The farmland will be made into unbuildable outlots.
(2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner.
The use and value of the area adjacent to the property will not be affected in a substantially
adverse manner, as the variance will not permit the establishment of an additional residential
use in the A: Agricultural District.
(3) The strict application of the terms of this Chapter would result in practical difficulties in the use
of the property.
Strict application of the terms of this Chapter would prevent a minor subdivision which will
potentially increase the value of the cultivated land and the existing house by allowing them
to be sold separately in the future.
Roll Call:
Robert Hawley - Yes
James D. Moffitt - Yes
Donny Ritsema- Yes
Sidney A. Shafer - Yes

DJ Tavernier - Yes
Joe Velleman - Absent

The Minutes of the February 9, 2022 meeting of the Area Board of Zoning Appeals are hereby
incorporated by reference herein.
Adopted by the Area Board of Zoning Appeals of St. Joseph County, Indiana, on March 9, 2022.

DJ Tavernier, Chairman
Area Board of Zoning Appeals
St. Joseph County, Indiana
ATTEST:

Abby Wiles, Executive Director

AREA BOARD OF ZONING APPEALS
ST. JOSEPH COUNTY, INDIANA
MINUTES
Wednesday, January 12, 2022
1:30 p.m.

4th Floor, Council Chambers
County-City Building, South Bend, IN

MEMBERS PRESENT:
Robert Hawley
James D. Moffitt
Donny Ritsema
Sidney Shafer
DJ Tavernier
Joe Velleman

ALSO PRESENT:
Abby Wiles
Ryan D. Fellows
Shawn Klein
Brandie Ecker, Counsel
Shelley Marker

ELECTION OF OFFICERS:
Brandie Ecker: We are going to start the meeting with a nomination for Chairman.
After careful consideration, the following action was taken:
Upon a motion by Joe Velleman, being second by Robert Hawley and unanimously carried, DJ
Tavernier was appointed as Chairman of the Area Board of Zoning Appeals for 2022.
DJ Tavernier: Next election will be Vice Chairman. Are there any nominations?
After careful consideration, the following action was taken:
Upon a motion by Joe Velleman, being second by Sidney Shafer and unanimously carried,
Robert Hawley was appointed as Vice Chairman of the Area Board of Zoning Appeals for 2022.
PUBLIC HEARINGS:
1. The petition of WAUGH CORIE RENEE seeking the following variance(s): 1) From
Section 154.070 (C)(a)(2) to allow a 2' rear setback where 8' is required for a storage
shed, property located at 13835 CRESTON ST, Penn Township. Zoned R: Single
Family District (County).
(Audio Position: 0:06:18.5)
Shawn Klein: You may recall this petition was tabled from December 2021 meeting. It
concerns a 480 square foot accessory structure that was built within 2 ½’ of the northern property
line of this parcel. Therefore, it is not meeting the 8’ rear setback. This came to our attention
when it was red tagged by the building department for a permit not being pulled for construction
of the structure. It was constructed to replace a 96 square foot structure that was legal non-

conforming at that location. Had they constructed a structure of similar size, they would have
been able to do that. The legal non-conforming status does not apply to the significantly larger
structure. They need the variance that we are considering today in order to keep it in the current
location.
State law criteria for consideration of a variance. The first point will be that the approval will
not be injurious to the public health, safety, morals, and general welfare of the community. Staff
finds that allowing the shed to remain in the current location likely will not have any impact on
those elements. But when you turn to the use and value of the area adjacent to the property
included in the variance being affected in a substantially adverse manner, we do believe a
structure of that size within 2 ½’ of the property line could adversely affect the enjoyment of the
neighbor’s property, their resale value, and additionally it might be difficult to maintain the
structure without trespassing onto the neighbor’s property.
We also find that the petitioner did not demonstrate the strict applicability of the terms of this
chapter would result in practical difficulties. Mainly because, although a large portion of the
property is not level, there is adequate space within the yard to build this as to meet the rear yard
setback. In the past meeting, we were working on potential ways to bring this into conformance,
and we found that the northern wall could be moved back such that it is 8’ from northern
property line. The roof could still encroach into that rear setback by 3’, so that would only have
to be 5’ back. The concrete that is there that could remain where it is. There is no rear setback
for the concrete portion.
Due to the lack of practical difficulty, because there are options there to bring this into
compliance, and the fact that it could have an adverse impact on neighbors’ properties, staff
recommends denial of this variance. At the last meeting we did receive three letters in support of
this variance from the neighbors and those were provided to the Board once again.
DJ Tavernier: Did they contact you at all for any resolution on their end as to if they wanted to
do this or not do this?
Shawn Klein: We discussed this briefly and they concluded that they rather just take it to this
meeting and see what the outcome is today.
Robert Hawley: What was the reason for tabling it last month?
Shawn Klein: It was my understanding that the petitioner might have wanted the time to work
out how to bring the property into conformance without the variance.
Joe Velleman: If they move the wall back the roof line can stay, and the concrete can stay.
Shawn Klein: The concrete can stay the roof line will have to be 5’ back, so I’m not sure where
it is falling currently.
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Joe Velleman: If they move the whole thing the roof line abut a little bit into it 3’. So, the max
they can have is a 5’ setback for the roof line and the building itself will need to be 8’.
PETITIONER
Corie Waugh and Justin Waugh our address is 13835 Creston Street.
DJ Tavernier: You did this project yourself, poured concrete, framed the building yourself?
There was a shed that was burned down.
Corie Waugh: Yes. The reason we wanted to table it for next meeting, we felt like we wanted to
have the most Board members at this time to hear our case. Reason for rebuilding the shed is
because the previous shed burned down in last July. We didn’t realize we needed to get a permit
when we were putting it back up in the same spot. We apologize for that misunderstanding and
have no problem getting that required permit. Reason we put it back right back in the same spot
because that is really the only feasible spot to put a shed. It is hard to tell by the arial view but if
you look from the front of the house, it is not front yard but front hill. A hill that drops straight
down and the flat area down below is zoned for water runoff. There is a water culvert down in
the corner and when it rains the whole front area is a lake. No building can be done there or in
the front of the house. On the side along Creston Street, that starts to slope downhill as well and
that has water runoff. In the back yard there is a tiny area that we have a fenced in for our
children to play. We have septic tile that comes towards the back corner in addition we have our
well that is pretty much in the back yard that is fenced in.
The only area that is flat enough to build anything is the spot where our previous shed was. That
is probably the reason why the previous owner, 30 years ago, built it in that spot. And why we
chose to put it in that spot as well. If you look at the arial view all four properties that meet up in
that corner, there they all have a shed in that corner. Those four properties, that is the only flat
area where you can put up a shed there.
We do have a letter from the neighbor that the setback is in questioned and our next-door
neighbor. She wrote a letter stating she has no issue with the location of the existing shed since
something had been there before. She didn’t feel it would affect the value of her home or
property at all. It is 2 ½’ back from the property line and are able to maintain it by staying on
our property line. When we built it, we didn’t need to go on her property or need to ask to be on
her property.
Robert Hawley: You purchased the home, and the original shed was there, right?
Corie Waugh: Yes.
Robert Hawley: Do you happen to know if that individual got a building permit to build that
shed back then?
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Corie Waugh: I do not know that. I have lived within this neighborhood my whole life and as
far as I can remember there has always been a shed there. It was at least 25 years old this shed. I
don’t know what they did to construct it.
Robert Hawley: You inherited the shed?
Corie Waugh: Yes, the one that burned down.
DJ Tavernier: How big was the shed there originally?
Corie Waugh: It was 96 square feet. It was pretty compact.
DJ Tavernier: The shed that was there originally was 96 square feet and the shed that you built
was five times that?
Corie Waugh: The reason that we decided to do that was because we wanted to keep it in the
same spot that it was and the only place to build it. But also, we have a young family, lawn
equipment, lawn tractor, pull behind leaf picker upper, bikes, sporting equipment, things like
that. We were attempting to make it a little bit more family user friendly.
DJ Tavernier: The concrete that was poured, you did yourself?
Corie Waugh: Yes, we did.
Justin Waugh: Where the shed sits right now, it was already tight up against the trees so when it
went up in flames. There was a maple on the left side of it about 15’ up it is all black and
scorched from the flames and heat. With that tree and the trees to the right and left, you are
trying to fit a square into another square. We tried to tuck it in there the best that we could where
the other shed had been.
DJ Tavernier: The existing concrete that was already there, was it already 2 ½’ off of the fence
or did you take your new concrete 2 ½’ to the fence?
Corie Waugh: We put our concrete 2 ½’ back from the property line.
DJ Tavernier: So, the existing shed wasn’t as close as what this shed is now?
Corie Waugh: It was closer than 8’ but it was probably not 2 ½’ off, but it was closer than 8’ for
sure.
IN FAVOR
There was no one present to speak in favor of this petition.
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REMONSTRANCE
There was no one present to speak in remonstrance of this petition.
Joe Velleman: Mr. Chairman, while I understand the Staff’s point on this because there are not
complete and total practical difficulties with this lot, there are enough difficulties in my opinion
that I would make a motion to approve this variance with the 2’ rear setback. While they did
construct themselves a little more than the previous one was, if you look at the aerials and
different views we saw on site, there are four sheds that sit basically in that same triangle, and
with the neighbors really not having any difficulties with what this petitioner is doing, I would
make a motion to approve as requested.
After careful consideration, the following action was taken:
Upon a motion by Joe Velleman, being seconded by Robert Hawley and carried 5-1, a
petition by WAUGH CORIE RENEE seeking the following variances: 1) From Section
154.070 (C)(a)(2) to allow a 2' rear setback where 8' is required for a storage shed was
approved as presented, and will issue written Findings of Fact.
Robert Hawley – Yes
Joe Velleman -Yes
DJ Tavernier – Yes

Sidney Shafer - Yes
Donny Ritsema -No
James D. Moffitt - Yes

2. The petition of LITTLE FLOWER VENTURES LLC seeking the following variance(s):
1) From Section 154.107(B) to allow a lot width of 53’ where 60’ is required for lots with
public water and sewer and 2) From Section 154.107(C)(2) to allow a side yard setback
of 5' where 6' is required for lots having an area of less than 12,000 square feet,
property located at 18325 Bailey Ave (also known as 54196 Burdette St – Lots 263, 264,
& 265 Heplers Morningside Addition; and unaddressed abutting property to the east –
Lot 266 Heplers Morningside Addition), Clay Township. Zoned R: Single Family
District (County).
(Audio Position: 0:21:22.4)
Ryan Fellows: On July 08, 2020, the Area Board of Zoning Appeals denied two variances for a
similar proposal. Specifically, from the minimum required lot width of 60’ to 40’ and from the
proposed required side setback of 6’ to 4’ which was revised to 5’. The table and the Staff
comments provides a comparison between the August 2020 petition and the January 2022
petition. This current slide shows the petition area which is northeast of Twyckenham Drive and
Bulla Road, and zooming in, these lots are northeast of Burdette and Bailey Avenue. The subject
property is located in Hepler’s Morningside Addition Subdivision which was platted in 1936.
Lots of width in the original plat range from 40’, 80’ and 132’. The half block fronting Bailey
Avenue, where the subject property is located between Burdette Street and Willis Avenue, was
originally platted with seven lots. If the proposed development is approved, it will result in eight
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lots for this half block. Under the current Zoning Ordinance Standards, this block could be
developed with 10 lots, if served by public water and sewer. Which this development will be.
Therefore, the density is consistent with what is allowed by right under the current Zoning
Ordinance.
Here is the property looking northeast from Bailey Avenue. In comparison the City of South
Bend Zoning Ordinance most equivalent to the County’s R: Single Family District is S1
Suburban District which requires a minimum lot width of 40’ and minimum side setback of 5’.
The proposed development is consistent with those standards.
This slide is a property looking west along Bailey Avenue. The Morningside Neighborhood
Land Use and Pedestrian Plan was approved in 2014. The subject property is located in Sub-area
4 of this plan. The land use plan for this Sub-area states: “It is recommended that development
patterns in this Sub-area generally remain consistent with the current land uses, and this Sub-area
retain its character as a predominantly single-family residential neighborhood with limited
institutional uses and moderate density single family residential that would not require extensive
public investments receiving close scrutiny”.
Next slide showing the property looking east along Bailey Avenue from Burdette Street. Storm
water management and driveway access will be reviewed by the County Engineer as part of the
subdivision review process. A separate process than what we are doing today. The site plan
presented in August 2020 included garages accessed from the alley at the rear. This alley has
since been vacated at the request of the petitioner and the current proposal includes three shared
driveways that will serve the six units with garages facing the street.
Under state law, variances from Development Standards are determined based on three criteria:
1) The approval will not be injurious to the public health, safety, morals, and general welfare of
the community. Staff finds that the approval of the variances will likely not be injurious to the
public health, safety, morals, or general welfare. The proposed development is single-family
residential. The Morningside Plan calls for predominately single-family uses in Sub-area 4
where this subject project is located.
2) The use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner. The proposed density is not dramatically different
than the density of the original plat. Additionally, if this block were developed under the current
Zoning Ordinance standards, a total of 10 lots would be allowed by-right.
3) The strict application of the terms of this Chapter would result in practical difficulties in the
use of this property. The original plat for this area had lot widths ranging from 40’, 80’ and
132’. If approved, the proposed development would result in eight total zoning lots on this half
block. Density along this block would be consistent with what is allowed by-right under the
current Zoning Ordinance. Additionally, the need for the side yard setback variance is
commensurate with the lot width need.
01-12-2022 AREA BOARD OF ZONING APPEALS MINUTES

6

Therefore, staff recommends approval of the requested variances. Number one from section
154.107(B) to allow the lot width of 53’ where 60’ is required for lots with public water and
sewer. Variance number two, from 154.107(C)(2) to allow a side yard setback of 5’ where 6’ is
required for lots having an area less than 12,000 square feet for the proposed six lot subdivision.
The staff recommendation is that these be approved subject to the condition that sidewalks are
required. Which in previous discussion with the developer, has agreed to.
Abby Wiles: I would like to add some additional information for clarity. Aside from the
specifics of the variances being requested today which are lot width and setback variances. We
have a number of questions from the public regarding what is permitted for a single-family use.
The definition of family is in the Zoning Ordinances and what would be allowed under the
current Ordinance.
The definition of family is one or more persons related by blood, legal adoption or marriage
living and cooking together as single housekeeping unit. Exclusive of household servants, or a
number of persons not exceeding two persons who are not related by blood, legal adoption, or
marriage, living, and cooking together as a single housekeeping unit. That should deemed
constitute a family. A person or person residing with the family as here and above defined by
reasons of placement by publicly license placement agency shall be considered a family.
The subject property and all six of the lots would be zoned single family, and per the Zoning
Ordinances definition of family, that is what would be allowed within each of the six units.
PETITIONER
Mike Huber, Abonmarche Consultants, 315 W. Jefferson Blvd., SB, IN: Thank you for your time
and our request. I am representing Little Flower Ventures and Brian Giuffrida, who is a partner
in Little Flower Ventures is here, and the Dimpels are here today on Zoom as well.
Mr. Giuffrida is acquiring the lot at the corner of Bailey Avenue and Burdette Street and building
his own personal home there. The Dimpels actually own and maintain the house to the north of
that on Burdette Street. The partners are both neighbors and invested in this neighborhood. This
is a former memory care facility. They saw the opportunity to acquire the rest of the property as
a way to develop it themselves and protect their investments in their personal homes that they
have built on Burdette Street. The plan was to originally try to develop a single family
residential subdivision behind their homes. Originally, we were in the seven to eight lot range,
we have reduced that down to six. Difference between the plan we have today versus the plan
we had last year. We have maintained all of the design standards and guidelines. We worked
really diligently with City and County in between our two Board of Zoning Appeals meetings
last summer. To make sure that the development and the subdivision reflected the goals of the
Morningside neighborhood plan which was developed, and introduced to us we are going
through this process, as well as the meeting of standards of the City County planning and
01-12-2022 AREA BOARD OF ZONING APPEALS MINUTES

7

County Engineering. That is the shared driveway access came from County Engineering, they
like to see three curb cuts on Bailey for serving the houses as opposed to six.
Additionally, we had developed a home design that will more accurately reflect what the City
saw in terms of character. We do not have access to the alley, the alley was closed. It was never
our intent even previously to serve the homes from the alley. We were going to have garages
behind with access from the street. In terms of trying to limit previous cover and accommodate
better drainage, we are orienting the garages towards the street. However, they are 50% or less
of the façade of the home, and they’re even pushed back from the porch.
We are asking for a 7’ variance for the lot width and asking to be consistent with the City
Standards of terms of the 5’ side yard setbacks. We think those are adequate to protect the safety
of the neighborhood. After significant discussions with the City and a policy change that they
decided to honor some previous comments, we are still able to serve this project with water and
sewer. Our clients will be expending the resources to bring the water and sewer into the
neighborhood.
The primary concerns we heard from the neighborhood when we were here last summer related
to unrelated students, the property being maintain and used for student rental housing. Our
client’s intention is to sell these properties as single-family homes, and they are not going to rent
them out to students. When we were here last summer there was a request to add additional
commitments restricting who could live in those homes, specifically related to student housing.
Our contention is that written commitment is actually redundant because it covered what is
covered in the County Zoning Ordinance. We understand County is starting a new Code
Enforcement program. They will have additional resources they can put forward to actually
enforce those codes if it would become an issue in this case.
Additionally, when we were here last summer talking about written commitments, there was
some discussion around how we would actually define student or who would be restricted from
living in these homes. There would need to be some intention and clarity in creating that
definition so that it may not impact the ability of our clients to be able to sell their home or
reduce the value the price of that home they can sell that home for. Because they are intending
to sell these as single-family homes. In addition to written commitments that are, maybe are,
unclear or easily misunderstood might have a negative impact on their ability to do so.
Brian Giuffrida, 54196 Burdette Street, South Bend, Indiana: Our original petition was started in
July 2020. Since that time there has been significant change that makes the project of extremely
high value to both the County and the Morningside neighborhood. When we originally
approached the BZA for this variance, access to the city utilities for County projects was
common practice. Under that assumption, we proposed a seven-lot subdivision consistent with
County and City Standards for lots of service by municipal sewer services. Since that time, the
City has changed its policy on supporting County projects with City utilities. The City standard
is simple. If the proposed project is on land subject to annexation, they will support it with City
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utilities If it is not in the City’s annexation plan or has no plan for future annexation the city will
not provide city utilities. There are many firms in mid-development that are learning or have
learned that the City is holding religion around this new policy. Under the City’s new policy, the
Morningside Neighborhood will not have access to city sewer. With the land that is majority
controlled by the University who has no motivation to accept proposed annexation, the
Morningside neighborhood will never enjoy the benefit of city sewer services. In an older
neighborhood like Morningside, this means two things. One, aging septic systems can only be
addressed with replacement with new septic systems which are not environmentally friendly or
cost effective. And two, land values are artificially depressed because neighbors cannot
subdivide their lots due to the area required to support a septic system. These properties are far
less valuable for the neighbors than they would be if they can be sub-divided and sold as separate
lots. Or if they can be used to track small developers like us who would pay a premium for that
land knowing that it can monetize over several units.
Over much of the time that has elapsed since our last appearance in front of the BZA, we have
been pursuing an exception to this policy to support our development. Months of effort and
multiple meetings with every level of City Planning and City Engineering was invested in pursuit
of utilities for this project. Ultimately, it was the Mayor himself who decided that we should be
granted the access that we are requesting. Because the property purchase and the subsequent
investments that we made to corporate with City and County’s demands were done under the
assumption that we would be granted access to the utilities that serves the nursing home that had
occupied the site we purchased. The City is requiring us to undertake considerable expense to
upgrade all of that infrastructure to meet the City’s current standards. But, based on a set of
circumstances that are unique to us, as Little Flower Ventures and the owner of the previous
Morningside nursing care facilities, we have been granted this valuable exception that will not
only benefit us, but all of the Morningside neighbors and the neighbors inside the Morningside
neighborhood.
Now in order for a variance from the development standards of the Zoning Ordinances to be
granted, the Area Board of Zoning Appeals must consider and determine that all required criteria
of Indiana state code are met. In this case, not only meeting but greatly exceeding these criteria.
The approval will not be injurious to the public health, safety, morals, and general welfare of the
community. Our plans have been reviewed by the City and County Planning and Engineering
and all of their concerns and issues have been addressed and the petition put before the Board
today. Beyond meeting the simple standard of not being injurious to the public health, safety,
morals of the community, the municipal sewer that we are uniquely positioned to introduce to the
Morningside Neighborhood will a measurable positively impact on the general welfare of the
Morningside community.
Two, the use and value of the area adjacent to the property included in the variance will not be
affected in a substantially adverse manner. Please remember what we have stated multiple times,
this property is being developed by the owners of the adjacent property to preserve and hopefully
increase its value. We believe the current proposed density, the quality and style of the proposed
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single-family residences, are conscientious to adherence to the guidance and standards of both
the County and the City. And perhaps more importantly, the introduction of city sewer services
not only meets the simple standard of not affecting in a substantial adverse manner, but in fact
exceeds the standard by affecting the adjacent are in a measurably positively way.
Three, the strict application of the terms of the Zoning Ordinance will result in practical
difficulties in use…
Brandie Ecker: Excuse me Chairperson, the petitioner presentation has exceeded the allotted ten
minutes to speak at this time. They do have five minutes to speak after the public hearing. The
initial presentation time is up.
Brian Giuffrida: May I finish?
DJ Tavernier: At this time no.
Joe Velleman: Mr. Chairman I have a couple of questions for the petitioner. You are the
developer of all these lots, you and your partner?
Brian Giuffrida: Yes.
Joe Velleman: As the developer you’ll be the ones doing the building, subdividing the building,
or you’re selling the lot to build upon?
Brian Giuffrida: No, we are going to develop the lots.
Joe Velleman: You are going to build everything and then sell a completed home to somebody?
Brian Giuffrida: Yes.
Joe Velleman: You will maintain your residence in that location?
Brian Giuffrida: Yes. Our motivation was simple. My father sat where DJ is sitting for 26 years
of my life, and we were interrupted at all hours of the day and night. By people petitioning my
father as the Commissioner of the Planning and Zoning commission where I lived for things.
And he would say, “It is simple. If it meets the criteria, I have to pass it. If it doesn’t, I have to
deny it. And if it is somewhere in the middle but there is always an easy answer to solving the
problem to protect the value of the land. Buy the adjacent property and develop it yourself”. So
that was the simple witness test that we used to do this. We had the opportunity to buy the
Morningside and it not only gave me the half acre that I wanted for my personal residence, but it
gave us the additional land surrounding my personal residence to insure it was developed to my
standards, maintained to my standards, and sold to the people that will maintain the value or
increase the value of my property.
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Joe Velleman: I have one more question, and it might be for Staff. If they do a subdivision, it
will not require any type of variances? There probably be room for four lots? Is that correct? In
addition to the existing house they have already on it? Five lots woud be allowed? If they stay
with the Ordinances reads 60’ they would be allowed five lots in this particular spot. That is
what I wanted clarification on, thanks.
Robert Hawley: Could you share with us where the original connection for sewer and water is
going to be located? Where you are going to start from.
Brian Giuffrida: City water and sewer were brought to the location to service the old nursing
home. Water is still there, and the nursing home was supported by a private lift station. And the
City does not want to support private lift stations. They asked us to remove that when we
demolished the nursing home, which we did for the benefit of the neighbors. We did not come at
this without having met with all the neighbors prior to making these investments and moving
forward. All the neighbors at the time suggested that they did not like the eye sore and
dilapidation that was occurring on that property. First thing we did was demolish it. In
conjunction with that followed the City’s guidance that the existing lift station should be
removed. They would support us but with gravity fed sewer. We hired Abonmarche. They did a
study that gravity fed sewer could be brought from Douglas Road which is the originations down
to the property. The City asked us to spend more money with Abonmarche to see how far down
Burdette that sewer could be extended. to see if would cover the entire Morningside
neighborhood. We support more money to support the City’s interest in the gravity fed sewer to
support the Morningside neighborhood. This is prior to their new policy. We undertook two
studies to prove that we could support the entire Morningside neighborhood with the sewer that
we are going to bring down from Douglas.
Sidney Shafer: Is it normal not to include the finished basement in the square footage?
DJ Tavernier: It is not included unless there is an egress.
Sidney Shafer: There are two egresses.
DJ Tavernier: But it reads unfinished.
Sidney Shafer: It reads basement finish area.
DJ Tavernier: It reads, future office, future office, future rec room. If you look at its total
finished area is 3,211 square feet.
Sidney Shafer: Right under there it reads, basement finish area 11…
DJ Tavernier: That is when it is finished.
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Sidney Shafer: I noticed with two egresses and five bedrooms it could be a seven-bedroom
house. And there are two laundries, one on the main and second floor and five bathrooms. I
don’t build house, is that a normal house?
DJ Tavernier: It is a big house.
Joe Velleman: You should see the houses in my neighborhood, they are big.
DJ Tavernier: What you are getting at is the fear of them renting.
Sidney Shafer: I think they are going to rent rooms out. I don’t have a need for seven bedrooms,
five bathrooms, and two laundries. I am asking the builders, is this a normal house?
DJ Tavernier: For today, yes. Abby, do you have a question?
Abby Wiles: I was going to suggest that you ask the petitioner to move on with the public
hearing.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE

(Audio position: 0:50:32.0)

Dave Cherrone, Fire Marshall, Clay Fire, 18355 Auten Road, South Bend, IN: Speaking in
opposition of variance number two the side yard setback. The 5’ will allow for inadequate space
for the application of our ground ladders in case of a fire. The ladders that we normally raise at
structures that are greater than one story requires at least 6’ of the base of it to be back from the
structure. We know that once, obviously with a 5’ setback, and once a privacy fence will be
added and landscaping, that we will be down to 2-3’ from the building. Our issue in regard to
that is two answers, one redesign down to the five-lot project keep your first variance to the 53’,
then you’ll end up having adequate space for the setbacks, or install residential fire sprinklers in
the buildings. Not only providing life safety for the residents but it also provides them in excess
of 20% savings of homeowners insurance. They could recover the cost of that which generally
on new construction is between 1% of the total cost and 2 ½% total cost of the house.
Peter J. Agostino, Attorney at Law, 131 S Taylor St, and Assistant County Attorney: I am here
to speak on behalf of Lisa and Mike Dobson who are also here residing at 54165 Willa close to
the development site. Last time I was here to speak in opposition of this, I provided the Board a
statute which tells you, you can require commitments to be made in connection with these
developments. You have that power and I think you still have that statue. I think Ms. Ecker can
confirm that for you.
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Also, presented to you today was a copy of a written commitment that was entered into a
neighborhood near this which is designed to limit and prevent student rental housing. I also
submitted four different types of commitments to the Board to limit or prevent the use of student
housing in this area. There is nothing that prohibits a limitation on student housing. The
concern here is, and Mr. Shafer picked up on this, if you look at the floorplan and design of the
houses that are proposed, four beds and two pairs with a bathroom in between on the second
floor. The basement is set up to put two more bedrooms because of the egress windows with a
bathroom and two laundries. This is a very similar floorplan to what is used up at University
Edge Apartments right next to campus. I am familiar with that because I represent the Town of
Roseland and over saw their zoning applications.
There are issues and concerns with this. I also represent many developers. There is nothing
unusual with the requesting a commitment. And when I represent developers that are from this
area, and when they tell you I’m not going to rent this to students, they are willing to look you in
the eye and say, “I will make a written commitment to that”. That is what is enforceable. The
problem we have with limiting this definition of family under the County code is that four, five
or six kids live together that are unrelated might call themselves a family. That is why we need
further specificity here for the limitation.
You have a picture here that shows you what happens to Legacy Village right down the street,
the parties. That is not good for the public safety and morals of the neighborhood. Safety of the
neighborhood is a concern you should consider, what the neighbors in that neighborhood
consider. We are not opposed to the project as a single-family except we want that commitment
in writing.
Mike Dobson, 54165 Willa Street: We are the property to the northeast of the proposed
development. As Pete indicated we are not unfavorable to the single-family development and
when we say single-family development, and it is what both Ryan and Abby Wiles had specified.
When I look at the layouts of the houses, I am not sure that is the case. As Pete indicated, and
when we were here last time, all we ask is a commitment by the developer that these will stay as
single-family and not have student housing. While he indicates he is building his home to the
west of this development that isn’t going to be his primary home. My primary home is to the
northeast of this development.
Tim Sexton, 405 Main Building, University of Notre Dame: We are major property owner of
this area as it was articulated earlier. We as well do not have an issue as far as this particular
development. Our concern relative to the student housing component. Would voice our support
of what was articulated by Mr. Agostino and would strongly encourage the board to have the
developer to have some written commitment in that regard.
Richard Lindsey, 18340 Bulla Road in Morningside: Where we call it “dog patch”. I am a
fourth-generation resident, my daughter is of the fifth. My grandfather and brothers built most of
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those homes in the neighborhood. I am all for the progress and improving of our neighborhood.
As long as we are talking single-family dwellings and not multi-family a.k.a. student housing
which I am totally against. Years back the zoning was changed to single-family for every
property north of Dunn to the Warren Course to campus to the west and Ironwood to the east.
My family use to own seven homes in there that we used as student housing, but we followed the
guidelines and of course we lived amongst them while they were rentals. We didn’t come six
games a year. With that being said, I am totally in favor of the single-family dwellings that
would increase the property values of myself, my neighbors and everybody in “dog-patch”. I
don’t want to see student housing like Legacy Village where I go to Little Flower Church and if
you go through the parking lot there on Sunday mornings it is a mess.
(Audio position: 0:59:38)
Andy Kostielney, President of the St Joseph County Board of Commissioners, 7th floor County
City Building: I am not against the project, but I do think one of the things that we look at from a
county standpoint is we want to make sure we maintain a certain level of housing. We need
more single-family housing across the County. It improves quality of life and help keep, help us
track, more people to the community. We do want to have the define line of student housing
with single-family housing. They identify the University did a fantastic job identifying and
putting student housing opportunities adjacent to campus, but we are trying to avoid the sprawl
as it goes into more residential neighborhoods. Anything we can do to help limit that would be
fantastic.
Tom Sullivan, 54278 Ivy Road: Lived there since 2012 from New York. I want to second the
idea of no student housing and I am concerned. If the intent is not to have student housing and if
the intent is to sell it and make a profit, which they are entitled to. I don’t see the harm in having
what I call restrictive covenant, it is a different term here. Put in and record it. Because that is
the intent they say, “we don’t intend” , well then just confirm it. That is like me coming to you
and saying I don’t intend to do something, and you say, “maybe you are going to sell it” , just put
it in writing. If that is my intent, I will sign that and give it to you.
Ryan Fellows: Mr. Chair I want to add for the record we did not receive any letters or emails
beforehand, but there were five letters that were passed out before the meeting. The letters were
the same, but the signatures were different. Received two phone calls of inquiry.
Brandie Ecker: The petitioner does have a five-minute rebuttal period if they want to use that.
Brian Giuffrida: I like to point out at the last meeting, as this meeting, on this petition that
devolved from a discussion about our project’s adherence to the variance criteria into a
referendum to our morality. I feel a little frustrated that we are here again, that what is being
questioned is what I am standing here in front of you as a homeowner in the neighborhood
presenting. I understand people have been burned and they have concerns. The opposition had
one concern, student rentals and ask the County to require ground restrictions on our property to
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insure we cannot rent the property to students. Ground restrictions I might add, that would only
be applied to our property but not the properties of those demanding it. While we understand our
neighbor’s concerns and we have worked, hear them and work to meet them and spent money on
meeting them. It must be emphasized that we not only understand but share those concerns as
property owners in the neighborhood. Both families involved in this project will have personal
residences on the adjoining lots to our proposed development. This is not Legacy Village where
the owners are an Illinois, LLC. This is Brian Giuffrida and Sharon Giuffrida and John and
Jackie Dimpel who are property owners at 54196 and 54190 Burdette Street. In all of the
remonstrances by a small subset of the neighborhood, it was lost that this project is not a cash
grab by a foreign entity that will destroy the value of the neighborhood. But an investment by
neighbors to protect and increase the value of the neighborhood. This is substantially different
than Legacy Village. That was a foreign entity looking for a cash grab. This is neighbors
looking to invest and protect the value of their own properties.
The opposition held and still holds that our resistance to the ground restriction was an indication
of our intent to use the property for student rentals. What was not known or perhaps just not
shared by those making those demands is that ground restrictions have a severe negative impact
on the value of a property. Several proxies exist in the exact area of our proposed project that
show that time on market was nearly doubled, and the selling price was reduced by more than
40% when restrictions of any kind were placed on the underlying land. While we understand the
covenants will make the neighbors rest assure of our intentions, the neighbors and the Board
need to understand that those restrictions neutralize the economics that will enable the valuable
infrastructure that benefits both the County and the very same neighbors that are asking for the
ground restrictions. We have accommodated the County, the City and the neighbors unwavering
through this entire process which is more than two years now. By reducing the proposed density
from eight to six and by rearchitecting both the site and the proposed houses to meet the
demands of the neighbors at the County and the City. Meeting all of the demands and request
that are placed on us is already hampered our ability to defray the $300,000 cost of bringing the
municipal sewer to the Morningside neighborhood. Denying this variance and further reducing
the property count from six to five and or imposing ground restrictions to reduce the property
value by nearly half scuddles the project that will have immense value to the neighbors, who will
be able to enjoy municipal sewers, who will be able to replace aging septic systems with more
cost effective and environmentally friendly public sewer access and potentially subdivide their
own properties when the lot size requirements for septic systems are removed. We are
substantially increasing the value of every homeowner in that area. By bringing that sewer in
and allowing them to subdivide their property for their own personal gain either now or in the
future.
I would ask the Board to consider three things when making this decision. The projects
adherence to the criteria for granting variances. We are greatly positively impacting the general
welfare of the neighborhood and we are positively impacting not only the properties adjacent to
the project but the entire Morningside neighborhood. By being in a unique position to obtain and
fund municipal services for the entire area. Number two, the effects we have made to cooperate
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with and remain sensitive to all the issues raised by the County, City, and the neighbors. We
have voluntary brought our request to subdivision from eight units to six and made multiple
costly changes to both the site and the house plans to meet the wishes and concerns of everyone,
and made a host of investments to ensure that the work we are doing will enhance the value of
the neighborhood both short and long term. After all we are neighbors of the project. The
technical merit of the arguments from both sides, okay we are proposing a modest seven-foot
variance to a four room for a six-family single-family residence that will be consistent with
current zoning, adheres to the request from the requirements of the County, the City and the
neighbors greatly exceeds the criteria for variances and will help defray the cost of a $300,000
infrastructure investment that benefits everybody in the dog patch.
Sidney Shafer: I have a question. If this is a seven-bedroom house, I have a three-bedroom
house, I have three cars where do they park the cars?
Brian Giuffrida: Can I address your concerns about the houses because you have brought it up
twice now and have not been able to answer?
Abby Wiles: You can answer the questions asked by the Board members, but no new material.
Brian Giuffrida: Okay.
Abby Wiles: So, you can answer the question about where the vehicles will be parked.
Sidney Shafer: I was just asking where legal parking was in the County, you really can’t park on
a County road.
Ryan Fellows: You can.
Sidney Shafer: You can but good luck that you don’t get hit.
Brian Giuffrida: I would like to answer your question about the houses.
DJ Tavernier: You can only answer the questions he is asking.
Brian Giuffrida: I believe the parking that we have built will accommodate the actual use of the
seven rooms of the house. Which are being labeled as bedrooms but are commonly where I
come from converted into studies, into home offices. Especially with COVID a lot of people are
looking for additional space for in home office. Work out and fitness facilities, that’s what extra
bedrooms are from, where the Dimpeld and I come from.
Robert Hawley: I want to go back to what Dave Cherrone said. Did I misinterpret what he was
saying. He suggested in reducing to five units because he wanted more space?
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Joe Velleman: He wanted more space between the units for the ladders to go up to the second
floor in case of fire. Whatever the minimum is, the side yard setback is six, they are asking for
five, they need the six because if there is a fence there, they can’t get the two-story ladder up
there.
Sidney Shafer: There are windows in the front and back too, that are the same rooms.
Joe Velleman: That was Mr. Cherrone’s contention. I have general questions that are more
philosophical. You drop one lot, and they can do what they want no commitments, nothing
required. If they only build five on this lot, which is legal, without any issues.
As a homeowner, I moved into a subdivision that has a non-operational homeowners association
that has covenants and restrictions, so no one’s does anything. Randy down the street put
something out in front of his house and doesn’t care what anyone says about it. There are
County Ordinances that are enforced right now. How would commitments be regulated, how are
they going to be enforced? I didn’t hear anybody against this petition come and say they would
subject themselves to the same commitments. Did I miss anyone saying that?
DJ Tavernier: No.

(Audio position: 1:11:50.0)

Joe Velleman: Why would we restrict someone that is developing land with their own money to
a commitment that no one else around them has to make that commitment, too? I am not looking
for an answer just stating where I am coming from. I understand the concern, I have relatives
that live in dog patch, not dog patch that their next-door neighbor every Notre Dame home game
is party central. They move out of their house every Saturday weekend because they don’t want
to deal with it. We are not here to litigate what may or may not happen, potentially we can go by
what the petitioner has asked us. Even if they don’t get what they are asking, today they can still
build five houses that could have the same or more issues in the long run.
Sidney Shafer: Then they don’t have to bring in the sewer and water.
Joe Velleman: I think they would because they already invested in it and Mayor Mueller said
told them they would do it. It makes it more of an attractive property, it is the point of land. If
you own it, you want to make sure it is valued at what it should be valued for. I own a piece of
property up at Eagle Lake in Michigan that was actually residential house on a commercially
zoned lot. Guess what I got for it, squat. I cannot add onto it, couldn’t do anything to it the
house right next door went for $425,000, that house was $90,000. That goes to the restrictions
from commitments or anything that is already in the ordinances comes into effect when
developing. If this suggestion was happening in Miami Hills, would it be a same story or
different story? If it was happening in your backyard?
Sidney Shafer: Same story or different story?
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Joe Velleman: Yes.
Sidney Shafer: Personally, I think it would be a good thing.
Joe Velleman: So why, where it is at makes the difference?
I make a motion to accept the variances as requested by petitioner with no commitments.
Ryan Fellows: Do you want to keep the subject to a sidewalk?
Joe Velleman: Subject to sidewalks being built per the Staff recommendations.
Upon a motion by Joe Velleman, being seconded by James Moffitt and voted on 3-3, a petition
by LITTLE FLOWER VENTURES LLC seeking the following variance(s): 1) From Section
154.107(B) to allow a lot width of 53’ where 60’ is required for lots with public water and sewer
and 2) From Section 154.107(C)(2) to allow a side yard setback of 5' where 6' is required for lots
having an area of less than 12,000 square feet, property located at 18325 Bailey Ave (also known
as 54196 Burdette St – Lots 263, 264, & 265 Heplers Morningside Addition; and unaddressed
abutting property to the east – Lot 266 Heplers Morningside Addition), Clay Township the
motion has failed as presented.
Robert Hawley
Donny Ritsema
DJ Tavernier

Yes
No
No

DJ Tavernier: The motion did not pass.

James Moffitt
Sidney Shafer
Joe Velleman

Yes
No
Yes

(Audio position: 1:15:23.6)

Brandie Ecker: That motion failed. The next would be a motion in the opposite direction. So, it
would be a motion to deny the variances if someone would like to make that.
Joe Velleman: Or?
Brandie Ecker: Or you can choose to table it.
Joe Velleman: Or could someone make a motion with some sort of commitment to it?
Brandie Ecker: You can remake a motion with certain written commitments if you want them.
Abby Wiles: From a Staff’s perspective about the commitments. Some of the commitments
proposed by Mr. Agostino, I had asked Brandie to review those prior to the meeting. I have
some concerns because students themselves aren’t a protective class, but implications for the
Fair Housing Act, it could potentially be problematic.
01-12-2022 AREA BOARD OF ZONING APPEALS MINUTES

18

Brandie Ecker: So, students are not a protective class under State or Federal law. There is a
possibility depending on the age of the students that familial status protections could come into
play depending on how young they are. Familial status protects discrimination based on if you
have a child in the house which would be under the age of 18 in the house. Indiana defines a
family they will include one person by themselves so theoretically you could have a situation
where a student wants to live in one of the houses that happen to be under the age of 18. And
they wouldn’t be able to if you prohibited student housing per say. But students as s class
themselves are not protected. My concern on that was more about if you designated a specific
class of people, that tends to be more lawsuit bait even if you were going to be able to win.
People would be more likely to challenge something that designates a specific class of people to
be disfavored, in my opinion, even if the County were to win on that, it would be a frivolous
lawsuit that the County would have to pay to defend.
Abby Wiles: However, Mr. Agostino has included commitments from another petition one
which is a restriction on renting, leasing, or subleasing.
Brandie Ecker: In general, no lease provisions have been found in a couple of different cases I
found not to be violated of the Fair House Act. They don’t pick on a class of people and say,
“you can’t rent here” it just says, “anybody who owns the property is not allowed to lease”. If
that is a restriction that you feel is appropriate to put on the property owners, that is up to you. I
don’t see a legal problem with that one.
DJ Tavernier: Let’s face it, kids move into any of these houses this subdivision is going to be
watched like a hawk.
Sidney Shafer: They will police themselves.
DJ Tavernier: We can either petition another motion for the denial, correct?
Brandie Ecker: You can motion to deny in general or somebody could make a motion to
approve “subject to” whatever commitments that person feels like applying.
DJ Tavernier: What are these for?
Brandie Ecker: Mr. Agostino has submitted several different versions of a various suggestions
for commitments. One suggestion was a limited gathering of some kind parties to a certain
number and on that particular one if you decided to choose it and use it. Then, I would say as
your attorney you will need to include an exception for First Amendment protective activities as
a government body requiring that. Because if they would have a gathering and it was a political
rally that would be protected under the first amendment, and you can’t stop them from doing
that.
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Joe Velleman: Any commitments they can get through them.
Brandie Ecker: To be clear yes, the enforceability of being able to enforce most of the suggested
commitments, gathering the required proof to be able to prove violations might be on the more
difficult side.
Joe Velleman: That is the thing that I have been dealing with the with Mishawaka on something
they want to pass about gatherings. People might have heard of this. How do you legislate
behavior? This isn’t a minority report where I am going to arrest you if you are thinking about
going to a party where you are not supposed to be at because it has not been sanctioned by the
City of Mishawaka. But after the fact I can do something about it. It is the same thing here. I
can’t make a commitment for something that may or may not happen. There are things in place,
the way ordinances are written, and the way things can be done. Like Sidney said, the
neighborhood seems to be pretty self-policing on a lot of things. In fact, if I’m not mistaking the
gentleman from Notre Dame, they own most of the area out there, too. Ten to one Notre Dame
Police Department police that as well. More so than South Bend Police or St Joseph County
Police do.
Donny Ritsema: But didn’t Mr. Sexton encourage the petitioner to have a written commitment?
Joe Velleman: If there is a written commitment wouldn’t it be done by the petitioner anyway?
Donny Ritsema: Brandie, how much detail do we need to go into for a written commitment?
Isn’t that up to the petitioner? If we generally say to have a written commitment or covenant it’s
up to the petitioner to get that written out or are we writing it out?
Brandie Ecker: Generally speaking, it would be preferable for you to be more specific as to what
you want it to be. Because if they are just going to propose language it may not end up saying
exactly what you want it to say. Without knowing what you are driving at in terms of content
I’m not sure…
Donny Ritsema: Trying to get an idea if I am going to make a motion how I am going address it.
Brandie Ecker: I would say, you want to be as specific as you can get as far as what you want it
to say.
Joe Velleman: If that is case, we have had an hour and ten minutes to digest all this if we were
to table this for next month. Is it allowed for the Board to create a written commitment they
would like to see, and have it pass to the petitioner through you to see if it would be agreeable or
not?
Brandie Ecker: I think that would be…
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Mr. Agostino: May I address this order?
Joe Velleman: I would have to ask our attorney, Mr. Agostino.
Mr. Agostino: Let me approach her and I’ll give her the answer.
Joe Velleman: If you have time to think about it and work on it then come back next month…
Donny Ritsema: I think it would be good as a Board if we want to specify.
Joe Velleman: That was my contention, no one has said anything. I am not going to make
someone commit to something unless they are willing to make that commitment.
There is conversation between Brandie Ecker and Mr. Agostino taking place.
Sidney Shafer: If they reconfigure the house, they could probably move the others wide enough.
Abby Wiles: As clarification, the enforceability of commitments was brought up. The Zoning
Administrator, the BZA and Plan Commission can enforce commitments. There was a comment
made earlier about potentially Code Enforcement, enforcing the commitments, Code
Enforcement is not the informed to enforce zoning commitments. They are being informed to
enforce like abandoned vehicles, overgrown grass, and public nuisance like trash.
Joe Velleman: So, the commitments would be done by Shawn or Ryan?
Abby Wiles: And you. I want to make sure that is known.
Joe Velleman: Thank you for the clarification.
Brandie Ecker: If you want to try a formulate a commitment here and have us transmit it to the
developer and see what they think about it and table it for a decision for next meeting, you can
do that. You can table it and require the developer to try and develop their own commitment and
see what you think of it at the next meeting. Or you can try and formulate one yourself and
decide that is what you want.
DJ Tavernier: We need a motion for that.
Brandie Ecker: Any of those would require a motion, yes.
Joe Velleman: I make a motion to table this petition number two until next month pending a set
of written commitments from the developer on how they plan to address the neighborhood issues
on students housing, rental issues, and potential party issues at these locations. Is that specific
enough?
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Brandie Ecker: Since you are requiring them to formulated it themselves it should be. I don’t
know what you will receive from that.
Joe Velleman: At least it is a starting point.
DJ Tavernier: We need to vote on that.
Upon a motion by Joe Velleman, being seconded by Donny Ritsema and carried 6-0, the
developer has been directed by the Board to submit a proposed set of commitments addressing
the student housing, rental, leasing and potential party issues brought up by the neighborhood.
Robert Hawley
Donny Ritsema
DJ Tavernier

Yes
Yes
Yes

James Moffitt
Sidney Shafer
Joe Velleman

Yes
Yes
Yes

3. The petition of LEE PHILLIP E AND BARBARA A seeking the following variance(s):
1) From Section 154.092 (D) to allow a front yard setback of 38' from the centerline of the
road where a minimum of 75' is required for a new attached garage, property located at
62988 PINE RD, Greene Township. Zoned A: Agricultural District (County).
(Audio Position: 1:27:33.3)
Shawn Klein: The house we are looking at here is setback back approximately 38’ from the
centerline of the road. It is legal nonconforming, it was constructed prior to any Zoning
Ordinances or front setback regulations. They would like to add an attached garage in line with
the existing front setback at the 38’. Staff would support a setback variance to allow it to be built
at 45’. This was a recommendation from the County Engineer. If it were any less than 40’ from
the centerline of the road, this would place it in the right-of-way should the right-of-way there
ever be dedicated. It was the opinion of the County Engineer that it would not be safe to allow
new construction that close to the centerline of the road.
The criteria found in state law. Staff finds that the approval will not be injurious to the public
health, safety, morals, and general welfare of the community. But per the County Engineer
recommendation we feel allowing the 38’ setback could be detrimental to public safety. When
we turn to the use and value of the area adjacent to the property included in the variance, we find
it would not be affected in a substantially adverse manner. Mainly because it would not really
have any impact on adjacent agricultural uses, and the residential uses to the south are far enough
removed from this house that the setback reduction really wouldn’t have any impact there.
Additional we find that the strict application of the terms of this chapter would result in practical
difficulties given that the house is constructed at a 38’ setback from the center line of the road. If
they were to construct the garage 75’ back, then they obviously could not have an attached
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garage. We do find there is adequate practical difficulty and that it would not adversely affect
the area. Based on the recommendation of the County Engineer and the safety point, we can
only recommend the 45’ setback rather than the 38’ requested.
Joe Velleman: So, is the 45’ line up to the front of where that addition there is?
Shawn Klein: It will still be somewhat in front of where that addition is.
Joe Velleman: So it will kinda be joggy front?
Shawn Klein: Right.
DJ Tavernier: It will be about 10 ½’ from…
Joe Velleman: Of that much, ok.
DJ Tavernier: So ,it is 38’ in front…
Joe Velleman: 38’ in front of the house only asking for another 7’, so it’s a pretty good ways
back.
PETITIONER
Terry Lang, Lang Feeney Whiteman: The petition before you, as Shawn has indicated, is
anexisting home a nonconforming use. The proposed garage addition if you look at our site plan,
lines up the new garage with the front of the existing home. The safety factor that the County
Engineering office has expressed here, the existing home is in its location already so the safety
factor for the existing home already exists. So, lining up the garage with the existing home
creates no more of an impact than the existing home has, that we already had there as a
nonconforming use. As you can see from ariel map there it is agricultural ground in every
direction north and mostly to the south. The impact is minimal at best for a hazard if the County
is going to widen Pine Road, I don’t see it happening in the very near future. Doesn’t say it
won’t, it is agriculturally zoned property, so it would entail quite a bit of reconfiguring of the
zoning map of this agricultural area. To say that it is a need for it to be back further. The Lee’s
are looking to line up the house with their new garage to make it easier for the design flow of the
home.
Joe Velleman: The roof line of the proposed garage is it going to follow the roof line of the
lower section of the existing house or the roof line of the two-story addition?
Terry Lang: I don’t know the roof lines of the house I’ve was given the footprint of the proposed
garage addition.
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Barbara Lee, 62988 Pine Road, North Liberty.
Joe Velleman: Are you going to extend the roof line from the existing structure that is there the
small bump out or will it go along the two-story portion of the house?
Barbara Lee: It is going to go where the taller part is.
Joe Velleman: Same kind of bookend?
Barbara Lee: Yes.
Joe Velleman: Is it as tall as that section as well or a standard…
Barbara Lee: Standard.
Robert Hawley: Did you build this home originally?
Barbara Lee: No. I believe our home is over 100 years old. We’ve put a lot of money into that
home.
Robert Hawley: Never had a garage?
Barbara Lee: There actually is a garage on the other side, that little one.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE
There was no one present to speak in remonstrance of this petition.
Joe Velleman: The reason I asked the question, because if you push it back and the roof line will
stay as taller portion it would look funnier if it wasn’t lined up. In my opinion. If it was
following the other roof line then yes, it would look okay if it was pushed back it could line up in
the middle. But if it is designed to go with the different roof line then a difference in the
aesthetics.
Robert Hawley: Staff recommends approval to 45’?
DJ Tavernier: Yes.
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Abby Wiles: Yes, that was based on comments from the County Engineer.
Joe Velleman: Mr. Chairman I appreciate comments from everyone involved about moving it
back to 45’. The house is already at 38’ what are they going to do if they widen Pine Road to
go in the right-of-way. They are going to have to do something with the lots anyway. I
make a motion to accept the variance as requested at 38’ and let her make it look like a
bookended home.
After careful consideration, the following action was taken:
Upon a motion by Joe Velleman, being seconded by Sidney Shafer and unanimously carried
6-0, a petition by LEE PHILLIP E AND BARBARA A seeking the following variances: 1)
From Section 154.092 (D) to allow a front yard setback of 38' from the centerline of the road
where a minimum of 75' is required for a new attached garage was approved as presented and
will issue written Findings of Fact.
Robert Hawley – Yes
Joe Velleman -Yes
DJ Tavernier – Yes

Sidney Shafer - Yes
Donny Ritsema -Yes
James D Moffitt - Yes

ITEMS NOT REQUIRING A PUBLIC HEARING
1. Findings of Fact
A. Approval for the Finding of Fact from the November 10, 2021, ABZA meeting.
Upon a motion by Robert Hawley, being seconded by Joe Velleman and unanimously carried 60, the Findings of Fact from the December 08, 2021, ABZA meeting were approved.
2. Minutes
A. Approval for the Minutes from the November 10, 2021, ABZA meeting.
Upon a motion by Joe Velleman, being seconded by Robert Hawley and unanimously carried 60, the Minutes from the November 10, 2021, ABZA meeting were approved.
B. Approval for the Minutes from the December 08, 2021, ABZA meeting.
Upon a motion by Joe Velleman, being seconded by Robert Hawley and unanimously carried 60, the Minutes from the December 08, 2021, ABZA meeting were approved.
Joe Velleman: What do we need to do for the written commitments and what do you need from
us if anything?
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Brandie Ecker: Right now, nothing. You told the developer to do the work.
Abby Wiles: We will reach out to them and let them know when they need to have their draft if
any to us and we will make the packet.
3. Other Business
None at this time.
4. Adjournment
Upon a motion by Joe Velleman, being seconded by Sidney Shafer and unanimously carried 6-0,
the December 08, 2021, ABZA meeting adjourned at 3:10 p.m.
RESPECTFULLY SUBMITTED,

________________________________
DJ TAVERNIER,
Chairman of the Board
ATTEST:

________________________________
ABBY WILES,
Secretary of the Board
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AREA BOARD OF ZONING APPEALS
ST. JOSEPH COUNTY, INDIANA
MINUTES
Wednesday, February 9, 2022
1:30 p.m.

4th Floor, Council Chambers
County-City Building, South Bend, IN

MEMBERS PRESENT:

MEMBERS ABSENT:

Robert Hawley
James D. Moffitt
Donny Ritsema
Sidney Shafer
DJ Tavernier

Joe Velleman

ALSO PRESENT:
Abby Wiles
Ryan D. Fellows
Shawn Klein
Brandie Ecker, Counsel
Shelley Marker

PUBLIC HEARINGS:
1. The petition of LITTLE FLOWER VENTURES LLC seeking the following
variance(s): 1) From Section 154.107(B) to allow a lot width of 53’ where 60’ is
required for lots with public water and sewer and 2) From Section 154.107(C)(2) to
allow a side yard setback of 5' where 6' is required for lots having an area of less
than 12,000 square feet, property located at 18325 Bailey Ave (also known as 54196
Burdette St – Lots 263, 264, & 265 Heplers Morningside Addition; and unaddressed
abutting property to the east – Lot 266 Heplers Morningside Addition), Clay
Township. Zoned R: Single Family District (County).
Ryan Fellows: What I have described…

(Audio Position: 0:05:49.2)

PETITIONER
James A. Masters, attorney for Nemeth Feeney Masters &Campiti, P.C., 350 Columbia St, SB,
IN: Speaking on behalf of the petitioner., given the absence of a member of your board the
petitioner would like to table the matter until next month.
Brandie Ecker: They can do that, have it tabled to next month since the member is not here.
Robert Hawley: Do we need a motion to do that?
Brandie Ecker: Technically he should have approached the secretary before the petition was
read.
James A. Masters: We just found out five minutes ago.
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D.J. Tavernier: It was disclosed in the statement, that is why we did it first.
James A. Masters: I didn’t want to get up in the middle of your presentation and walk across the
room and interrupt what you were saying.
DJ Tavernier: If there anybody that wants the motion to be heard by all seven board members,
six members if we don’t have seventh, please go talk to Shelley now.
Brandie Ecker: Since he requested it of the Board instead of going to the secretary there needs to
be a vote on it.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE
There was no one present to speak in remonstrance of this petition.
After careful consideration, the following action was taken:
Upon a motion by Robert Hawley, being seconded by Donny Ritsema and unanimously
carried, a petition by LITTLE FLOWER VENTURES LLC seeking the following variances:
1) From Section 154.107(B) to allow a lot width of 53’ where 60’ is required for lots with
public water and sewer and 2) From Section 154.107(C)(2) to allow a side yard setback of 5'
where 6' is required for lots having an area of less than 12,000 square feet for a proposed 6lot subdivision was tabled as presented.
Robert Hawley – Yes
Joe Velleman -Absent
DJ Tavernier – Yes

Sidney Shafer - Yes
Donny Ritsema -Yes
James D. Moffitt - Yes

2. The petition of DSCO LLC, ALECOST LCC, and S, B Mall LLC As Tenants-InCommon with 1/3 Interest seeking the following variance(s): 1) from Section
154.378, to allow a freestanding multi-tenant sign with a height of 32' where the
maximum height is 25' to allow an existing sign to be placed at a new location on the
parcel on which it is currently located, and 2) from Section 154.378 (E) (2) to allow a
front setback of 13' from the east and south property lines where 25' is required to
allow an existing pole sign to be placed at a new location, property located at 52991
STATE ROAD 933 HWY, Clay Township. Zoned C: Commercial District (County).
(Audio Position: 0:09:32.3)
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Shawn Klein: This petition concerns an existing sign along SR933 just north of Cleveland Road.
It is the sign seen here. Due to the INDOT right-a-way taking along 933, the sign will need to be
relocated. Since it is legal conforming with regard to the height and the front setback, they will
now need these variances for that relocation. It might seem familiar because it came before this
very Board in April, and unfortunately due to some delays in the INDOT taking they were not
able to start work on relocating the sign. It was granted by the Board at that time, but the six
months has lapsed so it will need new variances in order to relocate the sign.
Staff recommends approval of the variances. When we turn to the state law criteria, we find that
approval will not be injurious to the public safety because the sign will still meet the clear sight
triangle at the intersection of 933 and Cleveland. We likewise find that it will not be injurious to
public health, morals and general welfare as it is just a relocation of an existing sign.
We find that the use and value of the area adjacent to the property will not be affected in a
substantially adverse manner. Mainly because this corridor of 933 is full of numerous other
signs that are legal non-conforming with regard to height and setbacks. It is not out of character
with the neighborhood in any way.
We also find that with the strict application of the terms of this chapter would result in practical
difficulties because in this case the property owner is being compelled to move a sign that could
otherwise persist indefinitely at its present location. But due to the taking of the right-a-way,
they need to move it elsewhere on the site.
PETITIONER
Charlie Schalliol, Sight Enhancement Services, 6001 Nimtz Parkway, SB, IN: As staff has
previously stated, and been great to work with, this is a reup on a previous approved variance. It
is obviously not what we wanted to do but due to construction and modifications and
improvements we are before you today. The state found that the additional turn lane or
additional drive lane would be beneficial in this corridor I don’t disagree at all being a resident.
Moving the sign to the corner will get it out of the area of the taking and it will allow the
positioning of this sign at the intersection. We are going to be 15’8” back on the nearest point of
the sign. But 16’ to the corner so it has plenty of setback from the intersection itself. It is not the
optimum location, but again. just based on the new configuration it is the place on the property
we have left to put the sign. Thank you to you and the staff working on this project.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE
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There was no one present to speak in remonstrance of this petition.
After careful consideration, the following action was taken:
Upon a motion by Robert Hawley, being seconded by Donny Ritsema and unanimously
carried, a petition by DSCO LLC, ALECOST LCC, and S, B Mall LLC As Tenants-InCommon with 1/3 Interest seeking the following variances: 1) from Section 154.378, to
allow a freestanding multi-tenant sign with a height of 32' where the maximum height is 25'
is allowed and 2) from Section 154.378 (E)(2) to allow a front setback of 13' from the east
and south property lines where 25' is required to allow an existing pole sign to be placed at a
new location on the parcel on which it is currently located was approved as presented, and
will issue written Findings of Fact.
Robert Hawley – Yes
Joe Velleman -Absent
DJ Tavernier – Yes

Sidney Shafer - Yes
Donny Ritsema -Yes
James D. Moffitt - Yes

3. The petition of SOBECKI KIRK A & DEANNA S seeking the following variance(s):
1) From Section 154.092(A) to allow a lot area of 12.5 acres where a minimum of 20
acres is required, property located at 14000 PATTERSON RD, Madison Township.
Zoned A: Agricultural District (County).
(Audio Position: 0:15:09.3)
Ryan Fellows: The requested variance is to allow an existing single family home in an existing
wooded area to be subdivided out from the surrounding cultivated land. There is an adjacent
farmer who desires to purchase the cultivated land shown as proposed Outlot A and Outlot B,
cultivated land will remain in production, and the single family home and wooded area would
remain as shown.
Reviewing the three criteria in state law. Staff recommends approval of this variance.
PETITIONER
Mike Danch, Danch, Harner & Associates, 1643 Commerce Drive, SB, IN: What we are doing is
taking the property, the owners have about 85 acres on Patterson Road. There is an adjacent
farmer that would like to purchase the existing farm ground. He would like to keep the homesite
as you see there. This particular one where the house and the wooded area actually bisect all the
farm ground. So what you are seeing is the proposal that we would create two out lots which
would be unbuildable one on the westside about 20 acres. The one on the eastside is about 52
acres. The existing homestead we would create as the staff had mentioned about 12.5 acres, they
would like to be able to keep that. Assuming the Board grants us the variance for the reduction
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in the acreage for lot one. Then we would go through the subdivision process and actually create
the two outlots that you see and the one legal lot of record for this.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE
There was no one present to speak in remonstrance of this petition.
After careful consideration, the following action was taken:
Upon a motion by Donny Ritsema, being seconded by Robert Hawley and unanimously
carried, a petition by SOBECKI KIRK A & DEANNA S seeking the following variances: 1)
From Section 154.092(A) to allow a lot area of 12.5 acres where a minimum of 20 acres is
required was approved as presented, and will issue written Findings of Fact.
Robert Hawley – Yes
Donny Ritsema-Yes
DJ Tavernier – Yes

James D. Moffitt - Yes
Sidney A. Shafer -Yes
Joe Velleman - Absent

4. The petition of HANCHAR GAIL M seeking the following variance(s): 1) From
Section 154.070(C)(1)(a)1 to allow 1,222 square feet of detached accessory buildings
where a maximum of 960 square feet is allowed, property located at 51306 LILY
RD, Clay Township. Zoned R: Single Family District (County).
(Audio Position: 0:20:35.2)
Abby Wiles: As shown on the site plan, improvements on this property include a 768 square
foot single family home and three detached accessory structures. The 640 square foot barn, 342
square foot garage, and 240 square foot shed. For properties that are less than one acre, a
maximum of 1x of the ground floor of the primary structure or 960 square feet is permitted,
whichever is greater, so 960 square feet here. The subject property is less than one acre so 960
square feet is the maximum.
In 2018, Building Department records indicate there was a fire that caused significant damage to
the single-family home. In 2019, the Building Department red tagged the 640 square foot barn
that was placed on the property without a permit shown on the screen. Records indicate that this
was put on the property to serve as storage for household contents while repairs to the primary
structure were being made. So used as storage space. The Building Department records for the
property indicate that a temporary improvement location permit was granted for one year to
allow the structure to remain in place. This is noted on the site plan for the barn that states 1102-09-2022 AREA BOARD OF ZONING APPEALS MINUTES
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18-2019 a note from Chuck Bulot, former Building Commissioner, that states for temporary
storage unit one year.
The Building Department made the petitioner aware that the structure was not permitted because
in total the accessory area exceeds what would be allowed in the Zoning Ordinances and a
variance would be needed in order for the structure to remain in place permanently.
Staff is recommending denial of the variance based on the state code criteria that approval could
be injurious to the public health, safety, morals and welfare. Because all accessory structures
combined on the property are not subordinate and incidental to the primary structure. As you
can see here, we have a shed, a barn, and the garage. In summary, in total they exceed what is
allowed for the Zoning Ordinance.
The use and value adjacent would be affected in a substantially adverse manner because multiple
accessory structures in excess what would be allowed by the Ordinance is not consistent with
aesthetics of the surrounding neighborhood.
The strict application to the terms of the Chapter does not result in practical difficulty. There is
nothing unique about this property that warrants the accessory area in excess of what is allowed
for the Ordinance.
PETITIONER
Alexander Hanchar, 51306 Lily Road: As Abby mentioned, the original house there had extreme
damage from a house fire that had happened. That is the reason why we approached Zoning for
the barn itself. We were originally told yes when we got the barn. We were upstairs also the
same time period when we talked to Chuck. For that year, and after that we were supposed to be
able to get a permanent permit for the barn. Since then, the house has been under repair and the
building in question is still being used for storage and work area to work on the house that was
burned. We have been back and forth, yes we are allowed to have it, and now we are not
allowed to have it. In the past two years we have been through Zoning several times, and this
was the first time it was ever brought up that it was actually a problem. We had, several times
we were told that it was no big deal, and when I go to get a permit it’s a big deal.
I don’t understand the denial seeing that the house is still under construction. You can see that is
probably the nicest thing I have on the property. We are still working on the house and using the
barn for storage. So, moving said barn will actually cost me an expensive amount of money to
get it moved to a new property and it would take time.
Joe Velleman: You are still under construction?
Alexander Hanchar: Yes. I didn’t have insurance when the house fire happened because I am in
the process of taking ownership of the house from my mom to be my own. So that time period
when the fire happened, I didn’t have insurance to help me get the house taken care of. We went
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immediately into like “oh, I have to take care of things” that is why the barn was purchased and
put on the property.
Donny Ritsema: You had a one-year agreement with Chuck.
Alexander Hanchar: When Chuck was done, we were supposed to go into a permanent permit.
Donny Ritsema: What happen in 2020?
Alexander Hanchar: With COVID we never met again to discuss the issue and now that Chuck
is no longer part of the Building Department. It was me going up to Zoning and speaking with
Crystal at the Building Department going back and forth on this. A couple of months ago Ryan
had settled this issue and there wasn’t supposed to have any more issues. When I went to get the
permanent permit that’s when the square footage became an issue.
Abby Wiles: For a matter of clarification, everything that Alex has said is correct. Temporary
structure placed then a meeting or discussion with the former Building Commissioner. One-year
temporary permit it lapsed, there was COVID, the Building Department brought on two new
staff members last year. One is Crystal Thompson, the inspector that Alex referenced. She was
given a back log of properties that needed follow-up on and that is how this property came to our
attention. I believe she might have red-tagged it.
Alexander Hanchar: She did red-tag it and we immediately jumped onto it and asked what is
going on. According to our original agreement with Chuck, things were not supposed to go this
way. We were supposed to be able to get a permanent permit for the property.
Abby Wiles: I don’t know if this answers any of your questions how it resurrected and how we
became aware of it. When the Building Department was able to bring on additional staff to work
through some properties that were on the back log he was sent to Planning and Zoning after it
was red-tagged, and the Building Department identified that a variance was needed. And
calculating the accessory area I confirmed that with Alex, yes, a variance would be needed in
order for all three structures to remain in place.
Robert Hawley: Since that time going back there hasn’t been any change in regulations or
guidelines that would affect the property in any way?
Abby Wiles: No, not that I am aware of.
Ryan Fellows: To add a little clarification, back when I was first introduced to the issue was in
November, and the question at the time was having an accessory without a primary or having
which counted as a residential living space was at questioned. That is the question I worked to
solve. There was communication of somehow the Building Department thought that the central
barn, the one with the yellow arrow above it, might have been used as a living space. The
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testimony I received from the property owner was it was not being used as living space. And
due to that testimony, I talked with the Building Department, and it was cleared up. Apparently
even though there had been a fire in the house, the house continued to be lived in and there was
not a need for an accessory without a primary because of that fact.
Donny Ritsema: Was all this in writing, I am assuming?
Abby Wiles: When you say “all this in writing” the timeline we went over?
Donny Ritsema: Yes.
Abby Wiles: Yes. It was pulled based on the information from the Building Department
records. The nature of the permit, the permit included a note that it was temporary, as did the
site plan. You can see on the right-hand side it reads 11-18-19, ok for temp structure, limit 1
year.
Donny Ritsema: What I am having a hard time is, why has nothing been done after because of
COVID, I don’t know if that is a reason but...year and half after and we are just now seeing this?
Abby Wiles: So, it was approved as a temporary structure through the Building Department…
Donny Ritsema: For one year and it’s been a little over a year now.
Abby Wiles: Correct, it could have been brought back by the petitioner, it could have been
followed up by the Building Department. I will say they brought on additional staff last year that
gave them the capacity to address properties that needed follow-up that couldn’t previously.
And after becoming aware of the fact that they needed a varianc,e we as staff cannot exempt
them from going through the process.
Robert Hawley: Has anybody been living on the property?
Alexandar Hanchar: Yes, I currently live at 51306 Lily Road.
Robert Hawley: How long have you lived there?
Alexander Hanchar: The house has been in my family since they bought it, I physically lived
there almost 30 years.
Robert Hawley: When the fire happen you could still live on the property?
Alexander Hanchar: At the time of the fire, no. There were things we had to do to get the main
house livable again, to get up to code. We got to where it is livable again while having the
accessory building as a workspace and storage.
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Robert Hawley: Could you live in the barn?
Alexander Hanchar: No I have not lived in the tiny barn.
Robert Hawley: There are no facilities in there?
Alexander Hanchar: No facilities. It is broken down into space to work.
DJ Tavernier: No electric?
Alexander Hanchar: There is electric to it.
DJ Tavernier: No sewer, no water.
Alexander Hanchar: No sewer, no water, just electric. Like I said it is a workspace and storage.
IN FAVOR
There was no one present to speak in favor of this petition.
REMONSTRANCE
Helen Shreve, 52723 Hastings St, SB, IN: We own some property around this but I’m not sure
how it affects our property? Why I got that letter?
Abby Wiles: Per state statute and our bylaws notices are sent to property owners within 660’ of
the property that the variance is requested.
Helen Shreve: I object to it.

(Audio position: 0:38:23.1)

Robert Hawley: For informational purposes; if we deny today, what would they have to do?
Ryan Fellows: First, I want to know if there is an opportunity for a rebuttal since there was the
last comment.
DJ Tavernier: Sir, do you have anything else to say?
Alexander Hanchar: At this point, and it is denied, and I have to remove it. It is going to cost
me a good chunk of money to have it A. removed from the property” and B. find another place
for it. And that is going to take time. I don’t have the necessities to just pop it off the property
and put it someplace else.
02-09-2022 AREA BOARD OF ZONING APPEALS MINUTES

9

Robert Hawley: Was that structure built on the property or bought and moved onto the property?
Alexander Hanchar: It was bought and moved to the property.
Robert Hawley: It is moveable?
Alexander Hanchar: Yes, it is moveable.
Ryan Fellows: Maybe I would like to clarify that the application for the variance is not
necessarily specific to a particular structure. It would be possible to meet the Zoning
Ordinance if the garage were removed instead of the barn. Just so you are aware of all the
options that are available.
DJ Tavernier: Are all three of these structures full?
Alexander Hanchar: Yes. The garage use to be my father’s workshop. He is disabled, and that is
all his things in there still. I would have to clean it out to take care of that. That would be a
lot of work, not work, but it’s work. Cause going through his stuff is a lot. The other barn is
still filled with my parent’s stuff from previous, from when they lived at the property. That
is why I bought the other barn to help when I took care of the house fire. Was to get
everything out of the house fire that was salvageable put it in there, and a warm working
space while working on the house. It has become a workshop in this time period because
where I do all the work for the house.
DJ Tavernier: The only one you’ll be able to tear down would be the garage.
Alexander Hanchar: Right.
DJ Tavernier: Tearing down the garage isn’t an option?
Alexander Hanchar: At this time I would say no. When the house is whole again, we would
actually consider putting on an addition on the north side of the house that was supposed to
be a garage in the first place. I had discontinued that work because of the house fire.
Sidney Shafer: Now does that count as part of the house if it is added on?
Abby Wiles: If it is attached.
Sidney Shafer: If it is attached then you’ll be good to go if you make it over 300’ roughly.
Abby Wiles: The max accessory area relates to detached structures.
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Alexander Hanchar: Is it possible because it’s already next to that other barn if we add it like an
addition to the existing barn would that be a problem?
DJ Tavernier: No because it is still detached from the house. It has to be attached to the house.
Alexander Hanchar: So basically, I need to move it over to the house and attached it to the house.
DJ Tavernier: You can’t take that shed and attach it to the house.
Alexander Hanchar: It would be hideous for one.
Donny Ritsema: You would have to demolish the garage and build onto the house.
DJ Tavernier: That’s not true. He can add onto the house as a garage and file a permit if he
wanted to, the garage would be torn down after the new one was built.
Robert Hawley: How long do you think before the house is habitable?
Alexander Hanchar: It is habitable the moment we got it back up to that portion of it. I am
living in the house. But as far as finished that is a good question. I’ve not been able to 100%
work on it myself because I do work almost 80 hours a week. When my time period spent on
the house is limited.
Robert Hawley: Good to know you have a place there that you can actually live, sleep and eat.
It is available to you so if you were going to add to the house you are right there, that is a
good thing.
DJ Tavernier: In order to tear down the garage, you’ll need what, how much time do you think
you’ll need to get rid of the garage? Obviously, you want the shed.
Alexander Hanchar: The garage needs work and the whole property needed work when I
acquired it from my parents.
DJ Tavernier: What time frame are you thinking you might need?
Alexander Hanchar: That is hard to tell. Because I would have to handle things with my father
and my father is not mentally always coherent.
(Inaudible conversation between Board members)
Abby Wiles: The house is 968 square feet. The Zoning Ordinance for the properties less than
one acre in area allows the first floor of the primary structure or 960 square feet whichever is
greater. It depends on how large the addition would be to the house. He still might be at that
02-09-2022 AREA BOARD OF ZONING APPEALS MINUTES

11

960 threshold even with an addition we don’t know until we see plans. If it were larger than
192 then he could get an additional accessory area.
(Inaudible conversation between Board members)
Abby Wiles: 576 square feet plus 768 square feet gets him at 1,344 square feet.
Sidney Shafer: (inaudible)
Abby Wiles: Please speak into the mic.
Ryan Fellows: Part of the conversation, if I understand it correctly, if it were denied, options
exist including the possibility of adding onto the house or demolishing the garage would
make it complaint. Either of those are two possibilities and so denial would result in options
still being available?
DJ Tavernier: Correct.
After careful consideration, the following action was taken:
Upon a motion by Donny Ritsema, being seconded by Robert Hawley and unanimously
carried, a petition by HANCHAR GAIL M seeking the following variances: 1) From Section
154.070(C)(1)(a)1. to allow 1,222 square feet of detached accessory buildings where a
maximum of 960 square feet is allowed was denied as presented, and will issue written
Findings of Fact.
Robert Hawley – Yes
Joe Velleman -Absent
DJ Tavernier – Yes

Sidney Shafer - Yes
Donny Ritsema -Yes
James D. Moffitt - Yes

ITEMS NOT REQUIRING A PUBLIC HEARING
1. Findings of Fact
A. Approval for the Finding of Fact from the January 12, 2022, ABZA meeting.
Upon a motion by Robert Hawley, being seconded by Sidney Shafer and unanimously
carried 5-0, the Findings of Fact from the January 12, 2022, ABZA meeting were approved.
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2. Minutes
No minutes to approve at this meeting.
3. Other Business
No other business at this time.
4. Adjournment
Upon a motion by Sidney Shafer, being seconded by Robert Hawley and unanimously
carried 5-0, the February 09, 2022, ABZA meeting adjourned at 2:20 p.m.

RESPECTFULLY SUBMITTED,

________________________________
DJ TAVERNIER,
Chairman of the Board
ATTEST:

________________________________
ABBY WILES,
Secretary of the Board
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